Title 90
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Actionable nuisances defined—Closing of channel stream: RCW 7.48.010.

Annexation of water, sewer, and fire districts (to city or town): RCW
35.02.200, chapter 35.134 RCW.

Agquatic lands: Chapters 79.105 through 79.140 RCW.

Agquifer protection areas: Chapter 36.36 RCW.

Authority to construct viaducts, bridges, drawbridges (first-class cities):
Chapter 35.85 RCW.

Board of natural resources—Powers and duties (commission on harbor
lines): RCW 43.30.215.

Bridges across and obstructions in navigable waters: Chapter 88.28 RCW.
Canal commission: Chapter 47.72 RCW.

Cities and towns
auxiliary water systems for protection from fire: RCW 35.21.030.
dikes, levees, embankments, authority to construct: RCW 35.21.090.
first-class cities
specific powers enumerated: RCW 35.22.280.
utilities, collective bargaining with employees (waterworks system):
RCW 35.22.350.
wharves, city may let wharves or privileges thereon: RCW 35.22.410.
Jurisdiction over adjacent waters: RCW 35.21.160.
sewerage, drainage and water supply: RCW 35.21.210.
streets and alleys over first-class tidelands, control of: RCW 35.21.250.
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streets over tidelands, control of: RCW 35.21.240.
swimming pools, power to acquire: RCW 35.21.020.
utility services, lien for (waterworks): RCW 35.21.290 through 35.21.300.

City in adjoining state may condemn watershed property: RCW 8.28.050.
Dams, height on tributaries of Columbia River: Chapter 77.55 RCW.

Department of natural resources, to locate line between tide and shore land
in tidal rivers: RCW 79.125.010.

Diking, drainage and sewerage improvement districts: Chapters 85.08
through 85.16 RCW.

Diking and drainage districts: Chapters 85.05 through 85.24 RCW.

Director of fish and wildlife, may modify inadequate fishways and fish
guards: RCW 77.57.040, 77.57.060.

Easements over public lands, waterway rights: Chapter 79.36 RCW.

Ferries
county-owned—rFerry districts: Chapter 36.54 RCW.
privately owned (licensed by county): Chapter 36.53 RCW.
Fisheries code: Title 77 RCW.
Flood control districts: Chapter 86.09 RCW.
Food fish, shellfish
compacts: Chapter 77.75 RCW.
construction projects in state waters: Chapter 77.55 RCW.
taxes: Chapter 82.27 RCW.
unlawful acts: Chapter 77.50 RCW.

Franchises on roads and bridges (by counties): Chapter 36.55 RCW.
Furnishing impure water, penalty: RCW 70.54.020.
Game and game fish, unlawful acts: Chapter 77.50 RCW.
Geological survey (objects as to water supplies, etc.): RCW 43.92.020.
Harbor improvements: Chapter 53.20 RCW.
Harbor line commission: RCW 79.115.010.
Highway commission (bridges): Chapter 47.01 RCW.
Irrigation: Title 87 RCW.
Irrigation districts

limits of levy until water is received: RCW 87.04.090.

right to cross other property: RCW 87.03.455.

Joint canal construction (by counties): RCW 36.64.060.

Jurisdiction in special cases
additional right-of-way: RCW 37.08.250.
Lake Washington ship canal: RCW 37.08.240.

Lease or conveyance (by county) to United States for flood control, naviga-
tion and allied purposes: RCW 36.34.220 through 36.34.240.

Limitation on municipal indebtedness, exception for water supply: State
Constitution Art. 8 § 6 (Amendment 27).

Local improvements (cities and towns)
filling and draining of lowlands—waterways: Chapter 35.56 RCW.
filling lowlands: Chapter 35.55 RCW.
harbor area leaseholds—assessment: RCW 35.44.150.
leases on tidelands—assessment: RCW 35.44.160.

Marine employees—Public employment relations: Chapter 47.64 RCW.
Master plan of development (including flood control): RCW 43.214.350.

Material removed for channel or harbor improvement or flood control—Use
for public purpose: RCW 79.140.110.

Merger of minor irrigation district into major irrigation district—Existing
water rights not impaired: RCW 87.03.857.
Municipal utilities
acquisition of out-of-state waterworks: RCW 35.92.014 through
35.92.015.
acquisition of water rights: RCW 35.92.220.
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Chapter 90.03

authority to acquire and operate waterworks: RCW 35.92.010.
cannot condemn irrigation system: RCW 35.92.190.

city may extend water system outside limits: RCW 35.92.170.
may acquire property outside city: RCW 35.92.180.

Navigation and harbor improvements: Title 88 RCW.
Nuisance defined (as to water rights): RCW 7.48.120.

Nuisance (deposit of unwholesome substance into any lake, creek or river):
RCW 9.66.050.

Operating agencies (power commission)—Policy declaration as to water
resources: Chapter 43.52 RCW.

Parks, bathing beaches, public camps: Chapter 67.20 RCW.
Penalties imposed by parks and recreation commission: RCW 79A4.05.165.

Planning commissions (cities and towns)—Restrictions on buildings—Use of
land: RCW 35.63.080.

Pollution of drinking water supply—Penalty: RCW 70.54.010.
Pollution of watershed of city outside state—Penalty: RCW 70.54.030.
Port districts: Title 53 RCW.

Private ditches and drains: Chapter 85.28 RCW.

Private way of necessity defined—Maintaining drain, flume or ditch: RCW
8.24.010.

Prohibited parking places (upon any bridge): RCW 46.61.570.
Public lands: Title 79 RCW.

Public nuisance (tend to obstruct, or render dangerous for passage, a lake,
navigable river, bay, stream, canal or basin): RCW 9.66.010.

Public nuisances enumerated: RCW 7.48.140.

Public utilities and transportation commission: Chapter 80.01 RCW.
Public utilities—Gas, electrical and water companies: Chapter 80.28 RCW.
Public utility districts—Powers: Chapter 54.16 RCW.

Public waterways: Chapter 91.08 RCW.

Public works: Chapters 39.04 through 39.28 RCW.

Puget Sound ferry and toll bridge system: Chapter 47.60 RCW.

Railroads
bridges over navigable streams: RCW 81.36.100.
lines across or along watercourses: RCW 81.36.040.
may construct and operate canals and ditches: RCW 81.36.130.
structures across state waterways: RCW 81.36.100.

Reclamation and irrigation in United States reclamation areas: Chapter
89.12 RCW.

Reclamation districts of one million acres
general improvement and divisional districts: Chapter 89.30 RCW.
limitation on water appropriation: RCW 89.30.001, 89.30.007.
powers: Chapter 89.30 RCW.
purposes: RCW 89.30.007.
right to cross streams, highways, etc.: RCW 89.30.214.
tolls for electricity and water: RCW 89.30.787.

Regulation of watercourses (counties): RCW 36.32.280.
Relocation of inner harbor line: RCW 79.115.020.
Removal of obstructions (from watercourses, by counties): RCW 36.32.290.

Restrictions on sale of certain water rights by state: State Constitution Art.
15 § 1 (Amendment 15).

Roads and bridges (county): Chapters 36.75 through 36.87 RCW.

Sales and leases of public lands and materials—Water right as improve-
ment: RCW 79.13.170.

Second-class cities
acquisition of property for municipal purposes (waterfront leases, etc.):
RCW 35.23.452.
specific powers enumerated: RCW 35.23.440.
utilities (supply city with water): RCW 35.23.515 through 35.23.535.
waterworks: RCW 35.23.560 through 35.23.580.

Sewerage systems (cities and towns)—Waterworks: RCW 35.67.331 through
35.67.340.

Shellfish: Chapter 77.60 RCW.
Small boat facilities for Puget Sound authorized: RCW 794.05.185.
Soil conservation (conservation of water): Chapter 89.08 RCW.
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Soil conservation—Water rights preserved: RCW 89.08.390.
Speed in traversing bridge, tunnels, etc.: RCW 46.61.450.

State board of health—Powers and duties (investigation of water supply):
RCW 43.20.050.

Street grades—Sanitary fills (cities and towns): Chapter 35.73 RCW.
Streets—Drawbridges (cities and towns): Chapter 35.74 RCW.
Tidelands, shorelands, and harbor areas: Chapters 79.115, 79.125 RCW.
Towns, specific powers enumerated: RCW 35.27.370.

Transfer of territory where city's harbor lies in two counties: Chapter 36.08
RCW.

Trees may be removed from riverbanks (by counties): RCW 36.32.300.

Unclassified cities, additional indebtedness for municipal utilities (water
supply): RCW 35.30.060.

Use of waters for irrigation, mining, manufacturing, deemed public use:
State Constitution Art. 21.

Washington utilities and transportation commission: Chapter 80.01 RCW.

Water
pollution—Protection from (cities and towns): Chapter 35.88 RCW.
redemption bonds (cities and towns): Chapter 35.89 RCW.

Water-sewer districts
generally: Title 57 RCW.
powers: Chapter 57.08 RCW.

Watercraft adrift: Chapter 794.60 RCW.
Wharves and landings: Chapter 88.24 RCW.

Chapter 90.03 RCW
WATER CODE

Sections

90.03.005  State water policy—Cooperation with other agencies—Reduc-
tion of wasteful practices.

90.03.010  Appropriation of water rights—Existing rights preserved.

90.03.015  Definitions.

90.03.020  Units of water measurement.

90.03.030  Right to convey water along lake or stream—Conveyance to
intake structure in neighboring state.

90.03.040  Eminent domain—Use of water declared public use.

90.03.060  Water masters—Appointment, compensation.

90.03.070  Water masters—Duties—Office space and equipment—Cleri-
cal assistance.

90.03.090  Water master's power of arrest.

90.03.100  Prosecuting attorney, legal assistant.

90.03.105  Petition by planning units for general adjudication.

90.03.110  Determination of water rights—Petition—Statement and plan.

90.03.120  Determination of water rights—Order—Summons—Neces-
sary parties—Use of innovative practices and technologies
encouraged.

90.03.130  Determination of water rights—Service of summons.

90.03.140  Determination of water rights—Adjudication claim by defen-
dant.

90.03.150  Determination of water rights—Guardian ad litem for defen-
dant.

90.03.160  Determination of water rights—Response to motions under
RCW 90.03.640(3)—Notice of intent to cross-examine—
Appointment of a referee—Special rules.

90.03.180  Determination of water rights—Filing fee.

90.03.200  Determination of water rights—Final decree and notice of
decree—Payment of fees—Appellate review of decree.

90.03.210  Determination of water rights—Interim regulation of water—
Appeals.

90.03.220  Determination of water rights—Failure to appear—Estoppel.

90.03.230  Determination of water rights—Copy of decree to director.

90.03.240  Determination of water rights—Certificate of adjudicated
water right—Notice—Fees.

90.03.243  Determination of water rights—State to bear its expenses,
when—County must be provided extraordinary costs
imposed due to adjudication.

90.03.245  Determination of water rights—Scope.

90.03.247  Minimum flows and levels—Departmental authority exclu-
sive—Other recommendations considered.

90.03.250  Appropriation procedure—Application for permit—Tempo-

rary permit.
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90.03.252
90.03.255
90.03.260
90.03.265
90.03.270
90.03.280
90.03.290
90.03.300
90.03.310
90.03.320
90.03.330

90.03.340
90.03.345

90.03.350

90.03.360
90.03.370

90.03.380

90.03.383
90.03.386

90.03.390
90.03.395

90.03.397
90.03.400
90.03.410

90.03.420
90.03.430

90.03.440
90.03.450
90.03.460
90.03.470
90.03.471
90.03.500
90.03.510
90.03.520

90.03.525

90.03.540

90.03.550
90.03.560
90.03.570

90.03.580
90.03.590

90.03.591
90.03.600
90.03.605

90.03.615
90.03.620
90.03.625
90.03.630
90.03.635
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Water Code

Use of reclaimed water by wastewater treatment facility—Per-
mit requirements inapplicable.

Applications for water right, transfer, or change—Consider-
ation of water impoundment or other resource management
technique.

Appropriation procedure—Application—Contents.

Appropriation procedure—Cost-reimbursement agreement for
expedited review of application—Adoption of rules.

Appropriation procedure—Record of application.

Appropriation procedure—Notice.

Appropriation procedure—Department to investigate—Pre-
liminary permit—Findings and action on application.

Appropriation procedure—Diversion of water for out-of-state
use—Reciprocity.

Appropriation procedure—Assignability of permit or applica-
tion.

Appropriation procedure—Construction work.

Appropriation procedure—Water right certificate.

Appropriation procedure—Effective date of water right.

Establishment of reservations of water for certain purposes
and minimum flows or levels as constituting appropriations
with priority dates.

Construction or modification of storage dam—Plans and spec-
ifications—Additional dam safety inspection requirements
for metals mining and milling operations.

Controlling works and measuring devices—Metering of diver-
sions—Impact on fish stock.

Reservoir permits—Secondary permits—Expedited process-
ing—Underground artificial storage and recovery project
standards and rules—Exemptions—Report to the legislature.

Right to water attaches to land—Transfer or change in point of
diversion—Transfer of rights from one district to another—
Priority of water rights applications—Exemption for small
irrigation impoundments—Electronic notice of an applica-
tion for an interbasin water rights transfer.

Interties—Findings—Definitions—Review and approval.

Coordination of approval procedures for compliance and con-
sistency with approved water system plan.

Temporary changes—Emergency interties—Rotation in use.

Change of point of diversion to downstream intake structure—
Intent.

Department may approve change of the point of diversion pre-
scribed in a permit to appropriate surface water—Require-
ments.

Crimes against water code—Unauthorized use of water.

Crimes against water code—Interference with works—
Wrongful use of water—Property destruction—Penalty.

Crimes against water code—Obstruction of right-of-way.

Partnership ditches—Action for reimbursement for work
done.

Partnership ditches—Procedure for division of water between
joint owners.

Partnership ditches—Lien for labor performed.

Inchoate rights not affected.

Schedule of fees.

Disposition of fees.

Stormwater control facilities—Imposition of rates and
charges—Legislative findings.

Stormwater control facilities—Imposition of rates and
charges—Credit for other improvements.

Stormwater control facilities—Imposition of rates and
charges—Definitions.

Stormwater control facilities—Imposition of rates and charges
with respect to state highway rights-of-way—Annual plan
for expenditure of charges.

Highway construction improvement projects—Joint stormwa-
ter treatment facilities.

Municipal water supply purposes—Beneficial uses.

Municipal water supply purposes—Identification.

Change or transfer of an unperfected surface water right for
municipal water supply purposes.

Failing public water system—Conditions.

Municipal water suppliers—Watershed agreement—Pilot
project.

New watershed agreements prohibited after July 1, 2008.

Civil penalties.

Compliance—Sequence of enforcement measures—Location
of compliance personnel.

Calculating annual consumptive quantity.

Water rights adjudication—Disqualification of judge.

Water rights adjudication—Motion for default.

Water rights adjudication—Use for which a statement of claim
is required.

Water rights adjudication—Filing of evidence.

90.03.015

90.03.640  Water rights adjudication—Preliminary investigation—
Department's report of findings.

90.03.645  Water rights adjudication—Early settlement encouraged—
Approval of settlement.

90.03.650  Water rights processing account.

90.03.655  Expedited processing of applications—On department's own
volition—Notice—Fees.

90.03.660  Expedited processing of applications—Notice to tribal gov-
ernments.

90.03.665  Certified water right examiners—Fees—Rules.

90.03.670  Processing of water right applications—Scope of chapter 285,
Laws of 2010.

90.03.675  Stormwater retention ponds—Mosquito abatement.

Prior acts on this subject: Code 1881 ¢ 141; 1889 pp 706-728 §§ 1-67,
1889 p 728 § 1; 1889 p 729 §§ 1-2; 1891 ¢ 142; 1899 ¢ 131; 1901 cc 30, 33,
36; 1903 ¢ 53; 1907 ¢ 144; and 1909 ¢ 209.

Agquifer protection areas: Chapter 36.36 RCW.

90.03.005 State water policy—Cooperation with
other agencies—Reduction of wasteful practices. It is the
policy of the state to promote the use of the public waters in a
fashion which provides for obtaining maximum net benefits
arising from both diversionary uses of the state's public
waters and the retention of waters within streams and lakes in
sufficient quantity and quality to protect instream and natural
values and rights. Consistent with this policy, the state sup-
ports economically feasible and environmentally sound
development of physical facilities through the concerted
efforts of the state with the United States, public corpora-
tions, Indian tribes, or other public or private entities. Fur-
ther, based on the tenet of water law which precludes waste-
ful practices in the exercise of rights to the use of waters, the
department of ecology shall reduce these practices to the
maximum extent practicable, taking into account sound prin-
ciples of water management, the benefits and costs of
improved water use efficiency, and the most effective use of
public and private funds, and, when appropriate, to work to
that end in concert with the agencies of the United States and
other public and private entities. [1989 ¢ 348 § 2; 1979 ex.s.
c216§8.]

Additional notes found at www.leg.wa.gov

90.03.010 Appropriation of water rights—Existing
rights preserved. The power of the state to regulate and con-
trol the waters within the state shall be exercised as hereinaf-
ter in this chapter provided. Subject to existing rights all
waters within the state belong to the public, and any right
thereto, or to the use thereof, shall be hereafter acquired only
by appropriation for a beneficial use and in the manner pro-
vided and not otherwise; and, as between appropriations, the
first in time shall be the first in right. Nothing contained in
this chapter shall be construed to lessen, enlarge, or modify
the existing rights of any riparian owner, or any existing right
acquired by appropriation, or otherwise. They shall, however,
be subject to condemnation as provided in RCW 90.03.040,
and the amount and priority thereof may be determined by the
procedure set out in RCW 90.03.110 through 90.03.240.
[1917 ¢ 117 § 1; RRS § 7351. Prior: 1891 p 127 § 1. Formerly
RCW 90.04.020.]

90.03.015 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Department" means the department of ecology.

(2) "Director" means the director of ecology.
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(3) "Municipal water supplier" means an entity that sup-
plies water for municipal water supply purposes.

(4) "Municipal water supply purposes" means a benefi-
cial use of water: (a) For residential purposes through fifteen
or more residential service connections or for providing resi-
dential use of water for a nonresidential population that is, on
average, at least twenty-five people for at least sixty days a
year; (b) for governmental or governmental proprietary pur-
poses by a city, town, public utility district, county, sewer
district, or water district; or (c) indirectly for the purposes in
(a) or (b) of this subsection through the delivery of treated or
raw water to a public water system for such use. If water is
beneficially used under a water right for the purposes listed in
(a), (b), or (c) of this subsection, any other beneficial use of
water under the right generally associated with the use of
water within a municipality is also for "municipal water sup-
ply purposes," including, but not limited to, beneficial use for
commercial, industrial, irrigation of parks and open spaces,
institutional, landscaping, fire flow, water system mainte-
nance and repair, or related purposes. If a governmental
entity holds a water right that is for the purposes listed in (a),
(b), or (c) of this subsection, its use of water or its delivery of
water for any other beneficial use generally associated with
the use of water within a municipality is also for "municipal
water supply purposes,” including, but not limited to, benefi-
cial use for commercial, industrial, irrigation of parks and
open spaces, institutional, landscaping, fire flow, water sys-
tem maintenance and repair, or related purposes.

(5) "Person" means any firm, association, water users'
association, corporation, irrigation district, or municipal cor-
poration, as well as an individual. [2003 Ist sp.s.c 5 § 1;
1987 ¢ 109 § 65.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Additional notes found at www.leg.wa.gov

90.03.020 Units of water measurement. The legally
recognized units of water measurement shall be as follows:
For flowing water—one cubic foot of water per second of
time, and to be designated "secondfoot." For absolute volume
or quantity of water—forty-three thousand five hundred sixty
cubic feet of water, and to be designated "acrefoot." [1917 c
117 § 2; RRS § 7352. Prior: 1890 p 729 § 1. Formerly RCW
90.04.010, part.]

90.03.030 Right to convey water along lake or stream
—Conveyance to intake structure in neighboring state.
Any person may convey any water which he or she may have
a right to use along any of the natural streams or lakes of this
state, but not so as to raise the water thereof above ordinary
highwater mark, without making just compensation to per-
sons injured thereby; but due allowance shall be made for
evaporation and seepage, the amount of such seepage to be
determined by the department, upon the application of any
person interested. Water conveyed under this section may be
conveyed to an approved intake structure located in a neigh-
boring state in order to accomplish an approved modification
of the point of diversion in a permit to appropriate water for a
beneficial use, if approval of the neighboring state is docu-
mented to the satisfaction of the department. [1999 ¢ 232 § 3;
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1987 ¢ 109 § 68; 1917 ¢ 117 § 3; RRS § 7353. Formerly
RCW 90.28.050.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

90.03.040 Eminent domain—Use of water declared
public use. The beneficial use of water is hereby declared to
be a public use, and any person may exercise the right of emi-
nent domain to acquire any property or rights now or hereaf-
ter existing when found necessary for the storage of water
for, or the application of water to, any beneficial use, includ-
ing the right to enlarge existing structures employed for the
public purposes mentioned in this chapter and use the same in
common with the former owner, and including the right and
power to condemn an inferior use of water for a superior use.
In condemnation proceedings the court shall determine what
use will be for the greatest public benefit, and that use shall
be deemed a superior one: PROVIDED, That no property
right in water or the use of water shall be acquired hereunder
by condemnation for irrigation purposes, which shall deprive
any person of such quantity of water as may be reasonably
necessary for the irrigation of his or her land then under irri-
gation to the full extent of the soil, by the most economical
method of artificial irrigation applicable to such land accord-
ing to the usual methods of artificial irrigation employed in
the vicinity where such land is situated. In any case, the court
shall determine what is the most economical method of irri-
gation. Such property or rights shall be acquired in the man-
ner provided by law for the taking of private property for
public use by private corporations. [2013 ¢ 23 § 592; 1917 ¢
117 § 4; RRS § 7354. Formerly RCW 90.04.030.]

Eminent domain by corporations: Chapter 8.20 RCW.

90.03.060 Water masters—Appointment, compensa-
tion. (1) Water masters shall be appointed by the department
whenever it shall find the interests of the state or of the water
users to require them. The districts for or in which the water
masters serve shall be designated water master districts,
which shall be fixed from time to time by the department, as
required, and they shall be subject to revision as to boundar-
ies or to complete abandonment as local conditions may indi-
cate to be expedient, the spirit of this provision being that no
district shall be created or continued where the need for the
same does not exist. Water masters shall be supervised by the
department, shall be compensated for services from funds of
the department, and shall be technically qualified to the
extent of understanding the elementary principals of hydrau-
lics and irrigation, and of being able to make water measure-
ments in streams and in open and closed conduits of all char-
acters, by the usual methods employed for that purpose.
Counties and municipal and public corporations of the state
are authorized to contribute moneys to the department to be
used as compensation to water masters in carrying out their
duties. All such moneys received by the department shall be
used exclusively for said purpose.

(2) A water master may be appointed by the department
for a watershed management area for which a plan adopted
by a planning unit and by the counties with territory in the
watershed management area under RCW 90.82.130 contains
a requirement or request that a water master be appointed,
subject to availability of state or nonstate funding. [1999 ¢
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237§ 1;1987¢ 109 § 69; 1967 c 80 § 1; 1947 ¢ 123 § 2; 1917
c 117 § 9; Rem. Supp. 1947 § 7359. Formerly RCW
90.08.010.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Stream patrollers (approval, supervision of, by water masters): Chapter
90.08 RCW.

90.03.070 Water masters—Duties—Office space and
equipment—Clerical assistance. It shall be the duty of the
water master, acting under the direction of the department, to
divide in whole or in part, the water supply of his or her dis-
trict among the several water conduits and reservoirs using
said supply, according to the right and priority of each,
respectively. He or she shall divide, regulate, and control the
use of water within his or her district by such regulation of
headgates, conduits, and reservoirs as shall be necessary to
prevent the use of water in excess of the amount to which the
owner of the right is lawfully entitled. Whenever, in the pur-
suance of his or her duties, the water master regulates a head-
gate of a water conduit or the controlling works of a reservoir,
he or she shall attach to such headgate or controlling works a
written notice, properly dated and signed, stating that such
headgate or controlling works has been properly regulated
and is wholly under his or her control and such notice shall be
a legal notice to all parties. In addition to dividing the avail-
able waters and supervising the stream patroller in his or her
district, he or she shall enforce such rules and regulations as
the department shall from time to time prescribe.

The county or counties in which water master districts
are created shall deputize the water masters appointed here-
under, and may without charge provide to each water master
suitable office space, supplies, equipment, and clerical assis-
tance as are necessary to the water master in the performance
of his or her duties. [2013 ¢ 23 § 593; 1987 ¢ 109 § 70; 1967
¢80 §2;1917 ¢ 117 § 10; RRS § 7360. Formerly RCW
90.08.020.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Water master's power of arrest: RCW 90.03.090.

90.03.090 Water master's power of arrest. The water
master shall have the power, within his or her district, to
arrest any person in the act of violating any of the provisions
of this chapter and to deliver such person promptly into the
custody of the sheriff or other competent officer within the
county and immediately upon such delivery the water master
making the arrest shall, in writing and upon oath, make com-
plaint before the proper district judge against the person so
arrested. [1987 ¢ 202 § 250; 1917 ¢ 117 § 12; RRS § 7362.
Formerly RCW 90.08.030.]

Intent—1987 ¢ 202: See note following RCW 2.04.190.

90.03.100 Prosecuting attorney, legal assistant. It
shall be the duty of the prosecuting attorney of any county to
appear for or on behalf of the department or any water master,
upon request of any such officer in any case which may arise
in the performance of the official duties of any such officer
within the jurisdiction of said prosecuting attorney. [1987 ¢
109 § 71; 1917 ¢ 117 § 13; RRS § 7363.]
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Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Attorney general to represent state, agencies, etc.: RCW 43.10.040.
Prosecuting attorney, duties: RCW 36.27.020(3), (4).

90.03.105 Petition by planning units for general
adjudication. The legislature finds that the lack of certainty
regarding water rights within a water resource basin may
impede management and planning for water resources. The
legislature further finds that planning units conducting water
resource planning under chapter 90.82 RCW may find that
the certainty provided by a general adjudication of water
rights under this chapter is required for water planning or
water management in a water resource inventory area or in a
portion of the area. Therefore, such planning units may peti-
tion the department to conduct such a general adjudication
and the department shall give high priority to such a request
in initiating any such general adjudications under this chap-
ter. [1997 c 442 § 301.]

90.03.110 Determination of water rights—Petition—
Statement and plan. (1) Upon the filing of a petition with
the department by a planning unit or by one or more persons
claiming the right to any waters within the state or when, after
investigation, in the judgment of the department, the public
interest will be served by a determination of the rights
thereto, the department shall prepare a statement of the facts,
together with a plan or map of the locality under investiga-
tion, and file such statement and plan or map in the superior
court of the county in which said water is situated, or, in case
such water flows or is situated in more than one county, in the
county which the department shall determine to be the most
convenient to the parties interested therein. Such a statement
shall:

(a) Either (i) identify each person or entity owning real
property situated within the area to be adjudicated but outside
the boundaries of a city, town, or special purpose district that
provides water to property within its service area; (ii) identify
all known persons claiming a right to the water sought to be
determined; or (iii) identify both; and

(b) Include a brief statement of the facts in relation to
such water, and the necessity for a determination of the rights
thereto.

(2) Prior to filing an adjudication under this chapter, the
department shall:

(a) Consult with the administrative office of the courts to
determine whether sufficient judicial resources are available
to commence and to prosecute the adjudication in a timely
manner; and

(b) Report to the appropriate committees of the legisla-
ture on the estimated budget needs for the court and the
department to conduct the adjudication. [2009 ¢ 332 § 1;
1987 ¢ 109 § 72; 1917 ¢ 117 § 14; RRS § 7364. Formerly
RCW 90.12.010.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Additional powers and duties enumerated—Payment for from reclamation
account: RCW 89.16.055.

Application of RCW sections to specific proceedings: RCW 90.14.200.
Schedule of fees: RCW 90.03.470.

Additional notes found at www.leg.wa.gov
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90.03.120 Determination of water rights—Order—
Summons—Necessary parties—Use of innovative prac-
tices and technologies encouraged. (1) Upon the filing of
the statement and map as provided in RCW 90.03.110 the
judge of such superior court shall make an order directing
summons to be issued, and fixing the return day thereof,
which shall be not less than one hundred nor more than one
hundred thirty days, after the making of such order: PRO-
VIDED, That for good cause, the court, at the request of the
department, may modify said time period.

(2) A summons issued under this section shall be issued
out of said superior court, signed and attested by the clerk
thereof, in the name of the state of Washington, as plaintiff,
against all known persons identified by the department under
RCW 90.03.110. The summons shall contain a brief state-
ment of the objects and purpose of the proceedings and shall
require the defendants to appear on the return day thereof,
and make and file an adjudication claim to, or interest in, the
water involved and a statement that unless they appear at the
time and place fixed and assert such right, judgment will be
entered determining their rights according to the evidence:
PROVIDED, HOWEVER, That any persons claiming the
right to water by virtue of a contract with a claimant to the
right to divert the same, shall not be necessary parties to the
proceeding.

(3) To the extent consistent with court rules and subject
to the availability of funds provided either by direct appropri-
ation or funded through the administrative office of the courts
for this specific adjudicative proceeding, the court is encour-
aged to conduct the water rights adjudication employing
innovative practices and technologies appropriate to large
scale and complex cases, such as: (a) Electronic filing of doc-
uments, including notice and claims; (b) appearance via tele-
conferencing; (c) prefiling of testimony; and (d) other prac-
tices and technologies consistent with court rules and emerg-
ing technologies. [2009 ¢ 332 § 2; 1987 ¢ 109 § 73; 1977
ex.s.¢ 357§ 1;1917c 117 § 15; RRS § 7365. Formerly RCW
90.12.020.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Additional notes found at www.leg.wa.gov

90.03.130 Determination of water rights—Service of
summons. Service of said summons shall be made in the
same manner and with the same force and effect as service of
summons in civil actions commenced in the superior courts
of the state: PROVIDED, That as an alternative to personal
service, service may be made by certified mail, with return
receipt signed and dated by defendant, a spouse of a defen-
dant, or another person authorized to accept service. If the
defendants, or either of them, cannot be found within the state
of Washington, of which the return of the sheriff of the
county in which the proceeding is pending or the failure to
sign a receipt for certified mail shall be prima facie evidence,
upon the filing of an affidavit by the department, or its attor-
ney, in conformity with the statute relative to the service of
summons by publication in civil actions, such service may be
made by publication in a newspaper of general circulation in
the county in which such proceeding is pending, and also
publication of said summons in a newspaper of general circu-
lation in each county in which any portion of the water is sit-
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uated, once a week for six consecutive weeks (six publica-
tions). The summons by publication shall state that adjudica-
tion claims must be filed within sixty days after the last
publication or before the return date, whichever is later. In
cases where personal service or service by certified mail is
had, summons must be served at least sixty days before the
return day thereof. For summons by certified mail, comple-
tion of service occurs upon the date of receipt by the defen-
dant.

Personal service of summons may be made by depart-
ment of ecology employees for actions pertaining to water
rights. [2009 ¢ 332 § 6; 1987 ¢ 109 § 74; 1979 ex.s. ¢ 216 §
2;1977 ex.s.¢3578§2;1929¢ 122§ 1;1917¢ 117 § 16; RRS
§ 7366. Formerly RCW 90.12.030.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Commencement of actions (service of summons): Chapter 4.28 RCW.
Manner of publication and form of summons: RCW 4.28.110.
Service of summons by publication—When authorized: RCW 4.28.100.

Additional notes found at www.leg.wa.gov

90.03.140 Determination of water rights—Adjudica-
tion claim by defendant. (1) On or before the date specified
in the summons, each defendant shall file with the clerk of the
superior court an adjudication claim on a form and in a man-
ner provided by the department, and mail or electronically
mail a copy to the department. The department shall provide
information that will assist claimants of small uses of water in
completing their adjudication claims. The adjudication claim
must contain substantially the following, except that when
the legal basis for the claimed right is a federally reserved
right, the information must be filed only as applicable:

(a) The name, mailing address, and telephone contact
number of each defendant on the claim, and email address, if
available;

(b) The purpose or purposes of use of the water and the
annual and instantaneous quantities of water put to beneficial
use;

(c) For each use, the date the first steps were taken under
the law to put the water to beneficial use;

(d) The date of beginning and completion of the con-
struction of wells, ditches, or other works to put the water to
use;

(e) The maximum amount of land ever under irrigation
and the maximum annual and instantaneous quantities of
water ever used thereon prior to the date of the statement and
if for power, or other purposes, the maximum annual and
instantaneous quantities of water ever used prior to the date
of the adjudication claim;

(f) The dates between which water is used annually;

(g) If located outside the boundaries of a city, town, or
special purpose district that provides water to property within
its service area, the legal description and county tax parcel
number of the land upon which the water as presently
claimed has been, or may be, put to beneficial use;

(h) The legal description and county tax parcel number
of the subdivision of land on which the point of diversion or
withdrawal is located as well as land survey and geographic
positioning coordinates of the same if available;
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(1) Whether a right to surface or groundwater, or both, is
claimed and the source of the surface water and the location
and depth of all wells;

(j) The legal basis for the claimed right;

(k) Whether a statement of claim relating to the water
right was filed under chapter 90.14 RCW or whether a decla-
ration relating to the water right was filed under chapter
90.44 RCW and, if so, the claim or declaration number, and
whether the right is documented by a permit or certificate
and, if so, the permit number or certificate number. When the
source is a well, the well log number must be provided, when
available;

(1) The amount of land and the annual and instantaneous
quantities of water used thereon, or used for power or other
purposes, that the defendant claims as a present right.

(2) The adjudication claim shall be verified on oath by
the defendant. The department shall furnish the form for the
adjudication claim. A claimant may file an adjudication claim
electronically if authorized under state and local court rules.
The department may assist claimants in their effort by mak-
ing the department's pertinent records and information acces-
sible electronically or by other means and through conferring
with claimants. [2009 ¢ 332 § 7; 1987 ¢ 109 § 75; 1929 ¢ 122
§ 2; 1917 ¢ 117 § 17; RRS § 7367. Formerly RCW
90.12.040.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Additional notes found at www.leg.wa.gov

90.03.150 Determination of water rights—Guardian
ad litem for defendant. Whenever any defendant in any
proceeding instituted under this chapter is an infant, or an
alleged incompetent or disabled person for whom the court
has not yet appointed either a guardian or a limited guardian,
the court shall appoint a guardian ad litem for such minor or
alleged incompetent or disabled defendant. [1977 ex.s. ¢ 80
§ 75; 1917 ¢ 117 § 18; RRS § 7368. Formerly RCW
90.12.050.]

Purpose—Intent—Severability—1977 ex.s. ¢ 80: See notes following
RCW 4.16.190.

Guardian ad litem
for infant: RCW 4.08.050.
for incapacitated person: RCW 4.08.060.

90.03.160 Determination of water rights—Response
to motions under RCW 90.03.640(3)—Notice of intent to
cross-examine—Appointment of a referee—Special rules.
(1) Upon filing of the department's motion or motions under
RCW 90.03.640(3), any party with a claim filed under RCW
90.03.140 for the appropriation of water or waters of the sub-
ject adjudication may file and serve a response to the depart-
ment's motion or motions within the time set by the court for
such a response. Objections must include specific informa-
tion in regard to the particular disposition against which the
objection is being made. Objections must also state the
underlying basis of the objection being made, including gen-
eral information about the forms of evidence that support the
objection. Any party may file testimony with the court and
serve it on other parties. If a party intends to cross-examine a
claimant or witness based on another party's prefiled testi-
mony, the party intending to cross-examine shall file a notice
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of intent to cross-examine no later than fifteen days in
advance of the hearing. If no notice of intent to cross-exam-
ine based on the prefiled testimony is given, then the claimant
or witness is not required to appear at the hearing. Any party
may present evidence in support of or in response to an objec-
tion.

(2) The superior court may appoint a referee or other
judicial officer to assist the court.

(3) The superior court may adopt special rules of proce-
dure for an adjudication of water rights under this chapter,
including simplified procedures for claimants of small uses
of water. The rules of procedure for a superior court apply to
an adjudication of water rights under this chapter unless
superseded by special rules of the court under this subsection.
The superior court is encouraged to consider entering, after
notice and hearing and as the court determines appropriate,
pretrial orders from an adjudication commenced on October
12,1977. [2009 ¢ 332 § 10; 1989 ¢ 80 § 1; 1987 ¢ 109 § 76;
1917 ¢ 117 § 19; RRS § 7369. Formerly RCW 90.12.060.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.
Additional notes found at www.leg.wa.gov

90.03.180 Determination of water rights—Filing fee.
At the time of filing the adjudication claim as provided in
RCW 90.03.140, each defendant, except the United States or
an Indian tribe under 43 U.S.C. Sec. 666, shall pay to the
clerk of the superior court a fee as set under RCW 36.18.016.
[2009 ¢ 332 § 12; 1995 ¢ 292 § 21; 1982 ¢ 15 § 2; 1979 ex.s.
c216§3;1929¢ 122§ 3;1919¢ 71 § 2; 1917 c 117 § 21;
RRS § 7371. Formerly RCW 90.12.080, part.]

Additional notes found at www.leg.wa.gov

90.03.200 Determination of water rights—Final
decree and notice of decree—Payment of fees—Appellate
review of decree. Upon the court's determination of all
issues, the court shall issue a final decree and provide notice
of the decree to all parties. The final decree must order each
party whose rights have been confirmed, except the United
States or an Indian tribe under 43 U.S.C. Sec. 666, to pay the
department the fees required by RCW 90.03.470(10) and any
other applicable fee schedule within ninety days after the
department sends notice to the party under RCW 90.03.240.
Appellate review of the decree shall be in the same manner as
in other cases in equity, except that review must be sought
within sixty days from the entry thereof. [2009 ¢ 332 § 13;
1988 ¢ 202 § 91; 1987 ¢ 109 § 79; 1971 ¢ 81 § 176; 1917 ¢
117 § 23; RRS § 7373. Formerly RCW 90.12.100.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Additional notes found at www.leg.wa.gov

90.03.210 Determination of water rights—Interim
regulation of water—Appeals. (1) During the pendency of
such adjudication proceedings prior to judgment or upon
review by an appellate court, the stream or other water
involved shall be regulated or partially regulated according to
the schedule of rights specified in the department's report
upon an order of the court authorizing such regulation: PRO-
VIDED, Any interested party may file a bond and obtain an
order staying the regulation of said stream as to him or her, in
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which case the court shall make such order regarding the reg-
ulation of the stream or other water as he or she may deem
just. The bond shall be filed within five days following the
service of notice of appeal in an amount to be fixed by the
court and with sureties satisfactory to the court, conditioned
to perform the judgment of the court.

(2) Any appeal of a decision of the department on an
application to change or transfer a water right subject to an
adjudication that is being litigated actively shall be conducted
as follows:

(a) The appeal shall be filed with the court conducting
the adjudication and served under RCW 34.05.542(3). The
content of the notice of appeal shall conform to RCW
34.05.546. Standing to appeal shall be based on the require-
ments of RCW 34.05.530 and is not limited to parties to the
adjudication.

(b) If the appeal includes a challenge to the portion of the
department's decision that pertains to tentative determina-
tions of the validity and extent of the water right, review of
those tentative determinations shall be conducted by the court
consistent with the provisions of RCW 34.05.510 through
34.05.598, except that the review shall be de novo.

(c) If the appeal includes a challenge to any portion of
the department's decision other than the tentative determina-
tions of the validity and extent of the right, the court must cer-
tify to the pollution control hearings board for review and
decision those portions of the department's decision. Review
by the pollution control hearings board shall be conducted
consistent with chapter 43.21B RCW and the board's imple-
menting regulations, except that the requirements for filing,
service, and content of the notice of appeal shall be governed
by (a) of this subsection. Any party to an appeal may move
the court to certify portions of the appeal to the pollution con-
trol hearings board, but the appellant must file a motion for
certification no later than ninety days after the appeal is filed
under this section.

(d) Appeals shall be scheduled to afford all parties full
opportunity to participate before the superior court and the
pollution control hearings board.

(e) Any person wishing to appeal the decision of the
board made under (c) of this subsection shall seek review of
the decision in accordance with chapter 34.05 RCW, except
that the petition for review must be filed with the superior
court conducting the adjudication.

(3) Nothing in this section shall be construed to affect or
modify any treaty or other federal rights of an Indian tribe, or
the rights of any federal agency or other person or entity aris-
ing under federal law. Nothing in this section is intended or
shall be construed as affecting or modifying any existing
right of a federally recognized Indian tribe to protect from
impairment its federally reserved water rights in federal
court. [2013 ¢ 23 § 594; 2009 ¢ 332 § 14; 2001 ¢ 220 § 5;
1988 ¢ 202 § 92; 1987 ¢ 109 § 80; 1921 ¢ 103 § 1; RRS §
7374. Formerly RCW 90.12.110.]

Intent—Construction—Effective date—2001 ¢ 220: See notes fol-
lowing RCW 43.21B.110.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Additional notes found at www.leg.wa.gov
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90.03.220 Determination of water rights—Failure to
appear—Estoppel. Whenever proceedings shall be insti-
tuted for the determination of the rights to the use of water,
any defendant who shall fail to appear in such proceedings,
after legal service, and submit proof of his or her claim, shall
be estopped from subsequently asserting any right to the use
of such water embraced in such proceeding, except as deter-
mined by such decree. [2013 ¢ 23 § 595; 1917 ¢ 117 § 24;
RRS § 7375. Formerly RCW 90.12.120.]

90.03.230 Determination of water rights—Copy of
decree to director. The clerk of the superior court, immedi-
ately upon the entry of any decree by the superior court, shall
transmit a certified copy thereof to the director, who shall
immediately enter the same upon the records of the depart-
ment. [1987 ¢ 109 § 81; 1917 ¢ 117 § 25; RRS § 7376. For-
merly RCW 90.12.130.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

90.03.240 Determination of water rights—Certifi-
cate of adjudicated water right—Notice—Fees. Upon the
court's final determination of the rights to water, the depart-
ment shall issue to each person entitled to a water right by
such a determination, a certificate of adjudicated water right,
setting forth the name and mailing address of record with the
court of such person; the priority and purpose of the right; the
period during which said right may be exercised, the point of
diversion or withdrawal, and the place of use; the land to
which said water right is appurtenant; the maximum annual
and instantaneous quantities of water allowed; and specific
provisions or limitations or both under which the water right
has been confirmed.

The department shall provide notice to the water right
holder that the certificate has been prepared for issuance and
that fees for the issuance of the certificate are due in accor-
dance with RCW 90.03.470 and any other applicable fee
schedule. If the water right holder fails to submit the required
fees within one year from the date the notice was issued by
the department, the department may move the court for sanc-
tions for violation of the court's order in the final decree
requiring payment. [2009 ¢ 332 § 15; 1987 ¢ 109 § 82; 1917
¢ 117 § 26; RRS § 7377. Formerly RCW 90.12.140.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Additional notes found at www.leg.wa.gov

90.03.243 Determination of water rights—State to
bear its expenses, when—County must be provided
extraordinary costs imposed due to adjudication. The
expenses incurred by the state in a proceeding to determine
rights to water initiated under RCW 90.03.110 or 90.44.220
or upon appeal of such a determination shall be borne by the
state. Subject to the availability of state funding provided
either by direct appropriation or funded through the adminis-
trative office of the courts for this specific purpose, the
county in which an adjudication or a suit to administer an
adjudication is being held must be provided the extraordinary
costs imposed on the superior court of that county due to the
adjudication. [2009 ¢ 332 § 16; 1982 ¢ 15§ 1.]

Additional notes found at www.leg.wa.gov
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90.03.245 Determination of water rights—Scope.
Rights subject to determination proceedings conducted under
RCW 90.03.110 through 90.03.240 and 90.44.220 include all
rights to the use of water, including all diversionary and
instream water rights, and include rights to the use of water
claimed by the United States.

Nothing in this section may be construed as establishing
or creating any new rights to the use of water. This section
relates exclusively to the confirmation of water rights estab-
lished or created under other provisions of state law or under
federal laws. [1979 ex.s.c 216 § 1.]

Additional notes found at www.leg.wa.gov

90.03.247 Minimum flows and levels—Departmental
authority exclusive—OQOther recommendations consid-
ered. (1) Whenever an application for a permit to make ben-
eficial use of public waters is approved relating to a stream or
other water body for which minimum flows or levels have
been adopted and are in effect at the time of approval, the per-
mit shall be conditioned to: (a) Protect the levels or flows; or
(b) require water resource mitigation of impacts to instream
flows and closed surface water bodies for water resource mit-
igation pilot projects authorized under RCW 90.94.090.

(2) No agency may establish minimum flows and levels
or similar water flow or level restrictions for any stream or
lake of the state other than the department of ecology whose
authority to establish is exclusive, as provided in chapter
90.03 RCW and RCW 90.22.010 and 90.54.040. The provi-
sions of other statutes, including but not limited to chapter
43.21C RCW, may not be interpreted in a manner that is
inconsistent with this section. In establishing such minimum
flows, levels, or similar restrictions, the department shall,
during all stages of development by the department of ecol-
ogy of minimum flow proposals, consult with, and carefully
consider the recommendations of, the department of fish and
wildlife, the department of commerce, the department of
agriculture, and representatives of the affected Indian tribes.
Nothing herein shall preclude the department of fish and
wildlife, the department of commerce, or the department of
agriculture from presenting its views on minimum flow needs
at any public hearing or to any person or agency, and the
department of fish and wildlife, the department of commerce,
and the department of agriculture are each empowered to par-
ticipate in proceedings of the federal energy regulatory com-
mission and other agencies to present its views on minimum
flow needs. [2018 ¢ 1 § 302; 2003 ¢ 39 § 48; 1996 ¢ 186 §
523; 1994 ¢ 264 § 82. Prior: 1987 ¢ 506 § 95; 1987 ¢ 505 §
81; 1980 ¢ 87 § 46; 1979 ex.s. ¢ 166 § 1.]

Intent—2018 ¢ 1: See note following RCW 90.94.010.

Effective date—2018 ¢ 1: See RCW 90.94.900.

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

Legislative findings and intent—1987 ¢ 506: See note following RCW
77.04.020.

90.03.250 Appropriation procedure—Application
for permit—Temporary permit. Any person, municipal
corporation, firm, irrigation district, association, corporation
or water users' association hereafter desiring to appropriate
water for a beneficial use shall make an application to the
department for a permit to make such appropriation, and shall
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not use or divert such waters until he or she has received a
permit from the department as in this chapter provided. The
construction of any ditch, canal or works, or performing any
work in connection with said construction or appropriation,
or the use of any waters, shall not be an appropriation of such
water nor an act for the purpose of appropriating water unless
a permit to make said appropriation has first been granted by
the department: PROVIDED, That a temporary permit may
be granted upon a proper showing made to the department to
be valid only during the pendency of such application for a
permit unless sooner revoked by the department: PRO-
VIDED, FURTHER, That nothing in this chapter contained
shall be deemed to affect RCW 90.40.010 through 90.40.080
except that the notice and certificate therein provided for in
RCW 90.40.030 shall be addressed to the department, and the
department shall exercise the powers and perform the duties
prescribed by RCW 90.40.030. [2013 ¢ 23 § 596; 1987 ¢ 109
§ 83; 1917 ¢ 117 § 27, RRS § 7378. Formerly RCW
90.20.010.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.
Schedule of fees: RCW 90.03.470.

90.03.252 Use of reclaimed water by wastewater
treatment facility—Permit requirements inapplicable.
The permit requirements of RCW 90.03.250 do not apply to
the use of reclaimed water by the owner of a wastewater
treatment facility under the provisions of RCW 90.46.120
and do not apply to the use of agricultural industrial process
water as provided under RCW 90.46.150. [2001 ¢ 69 § 6;
1997 c 444 § 2.]

Additional notes found at www.leg.wa.gov

90.03.255 Applications for water right, transfer, or
change—Consideration of water impoundment or other
resource management technique. The department shall,
when evaluating an application for a water right, transfer, or
change filed pursuant to RCW 90.03.250 or 90.03.380 that
includes provision for any water impoundment or other
resource management technique, take into consideration the
benefits and costs, including environmental effects, of any
water impoundment or other resource management technique
that is included as a component of the application. The
department's consideration shall extend to any increased
water supply that results from the impoundment or other
resource management technique, including but not limited to
any recharge of groundwater that may occur, as a means of
making water available or otherwise offsetting the impact of
the diversion of surface water proposed in the application for
the water right, transfer, or change. Provision for an
impoundment or other resource management technique in an
application shall be made solely at the discretion of the appli-
cant and shall not otherwise be made by the department as a
condition for approving an application that does not include
such provision.

This section does not lessen, enlarge, or modify the
rights of any riparian owner, or any existing water right
acquired by appropriation or otherwise. [1997 ¢ 360 § 2;
1996 ¢ 306 § 1.]

Findings—Purpose—1997 ¢ 360: "The legislature finds that in many
basins in the state there is water available on a seasonal basis that is in excess
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of the needs of either existing water right holders or instream resources. The
legislature finds that excess waters often result in significant flooding and
damage to public and private resources. Further, it is in the public interest to
encourage the impoundment of excess water and other measures that can be
used to offset the impact of withdrawals and diversions on existing rights and
instream resources. Further, in some areas of the state additional supplies of
water are needed to meet the needs of a growing economy and population.
The legislature finds there is a range of alternatives that offset the impacts
that should be encouraged including the creation, restoration, enhancement,
or enlargement of ponds, wetlands, and reservoirs and the artificial recharge
of aquifers.

The purpose of this act is to foster the improvement in the water supplies
available to meet the needs of the state. It is the goal of this act to strengthen
the state's economy while maintaining and improving the overall quality of
the state's environment." [1997 ¢ 360 § 1.]

90.03.260 Appropriation procedure—Application—
Contents. (1) Each application for permit to appropriate
water shall set forth the name and post office address of the
applicant, the source of water supply, the nature and amount
of the proposed use, the time during which water will be
required each year, the location and description of the pro-
posed ditch, canal, or other work, the time within which the
completion of the construction and the time for the complete
application of the water to the proposed use.

(2) If for agricultural purposes, the application shall give
the legal subdivision of the land and the acreage to be irri-
gated, as near as may be, and the amount of water expressed
in acre feet to be supplied per season. If for power purposes,
it shall give the nature of the works by means of which the
power is to be developed, the head and amount of water to be
utilized, and the uses to which the power is to be applied.

(3) If for construction of a reservoir, the application shall
give the height of the dam, the capacity of the reservoir, and
the uses to be made of the impounded waters.

(4) If for community or multiple domestic water supply,
the application shall give the projected number of service
connections sought to be served. However, for a municipal
water supplier that has an approved water system plan under
chapter 43.20 RCW or an approval from the department of
health to serve a specified number of service connections, the
service connection figure in the application or any subse-
quent water right document is not an attribute limiting exer-
cise of the water right as long as the number of service con-
nections to be served under the right is consistent with the
approved water system plan or specified number.

(5) If for municipal water supply, the application shall
give the present population to be served, and, as near as may
be estimated, the future requirement of the municipality.
However, for a municipal water supplier that has an approved
water system plan under chapter 43.20 RCW or an approval
from the department of health to serve a specified number of
service connections, the population figures in the application
or any subsequent water right document are not an attribute
limiting exercise of the water right as long as the population
to be provided water under the right is consistent with the
approved water system plan or specified number.

(6) If for mining purposes, the application shall give the
nature of the mines to be served and the method of supplying
and utilizing the water; also their location by legal subdivi-
sions.

(7) All applications shall be accompanied by such maps
and drawings, in duplicate, and such other data, as may be
required by the department, and such accompanying data
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shall be considered as a part of the application. [2003 1st
sp.s.c5§4; 1987 ¢ 109 § 84; 1917 c 117 § 28; RRS § 7379.
Formerly RCW 90.20.020.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.
Height of dams on tributaries of Columbia river: RCW 77.55.191.

Additional notes found at www.leg.wa.gov

90.03.265 Appropriation procedure—Cost-reim-
bursement agreement for expedited review of applica-
tion—Adoption of rules. (1)(a) Any applicant for a new
withdrawal or a change, transfer, or amendment of a water
right pending before the department may initiate a cost-reim-
bursement agreement with the department to provide expe-
dited review of the application. A cost-reimbursement agree-
ment may be initiated under this section if the applicant
agrees to pay for, or as part of a cooperative effort agrees to
pay for, the cost of processing his or her application and all
other applications from the same source of supply which
must be acted upon before the applicant's request because
they were filed prior to the date of when the applicant filed.

(b) The requirement to pay for the cost of other applica-
tions under (a) of this subsection does not apply to an appli-
cation for a new appropriation that would not diminish the
water available to earlier pending applicants for new appro-
priations from the same source of supply.

(c) The requirement to pay for the cost of processing
other applications under (a) of this subsection does not apply
to an application for a change, transfer, or other amendment
that would not diminish the water available to earlier pending
applicants for changes or transfers from the same source of
supply.

(d) In determining whether an application would not
diminish the water available to earlier pending applicants, the
department shall consider any water impoundment or other
water resource management mitigation technique proposed
by the applicant under RCW 90.03.255 or 90.44.055.

(e) The department may enter into cost-reimbursement
agreements provided resources are available and shall use the
process established under RCW 43.21A.690 for entering into
cost-reimbursement agreements. The department's share of
work related to a cost-reimbursement application, such as
final certificate approval, must be prioritized within the
framework of other water right processing needs and as deter-
mined by agency rule.

(f) Each individual applicant is responsible for his or her
own appeal costs that may result from a water right decision
made by the department under this section. In the event that
the department's approval of an application under this section
is appealed under chapter 43.21B RCW by a third party, the
applicant for the water right in question must reimburse the
department for the cost of defending the decision before the
pollution control hearings board unless otherwise agreed to
by the applicant and the department. If an applicant appeals
either an approval or a denial made by the department under
this section, the applicant is responsible only for its own
appeal costs.

(2) In pursuing a cost-reimbursement project, the depart-
ment must determine the source of water proposed to be
diverted or withdrawn from, including the boundaries of the
area that delimits the source. The department must determine
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if any other water right permit applications are pending from
the same source. A water source may include surface water
only, groundwater only, or surface and groundwater together
if the department finds they are hydraulically connected. The
department shall consider technical information submitted by
the applicant in making its determinations under this subsec-
tion. The department may recover from a cost-reimbursement
applicant its own costs in making the same source determina-
tion under this subsection.

(3) Upon request of the applicant seeking cost-reim-
bursement processing, the department may elect to initiate a
coordinated cost-reimbursement process. To initiate this pro-
cess, the department must notify in writing all persons who
have pending applications on file for a new appropriation,
change, transfer, or amendment of a water right from that
water source. A water source may include surface water only,
groundwater only, or surface and groundwater together if the
department determines that they are hydraulically connected.
The notice must be posted on the department's web site and
published in a newspaper of general circulation in the area
where affected properties are located. The notice must also be
made individually by way of mail to:

(a) Inform those applicants that cost-reimbursement pro-
cessing of applications within the described water source is
being initiated;

(b) Provide to individual applicants the criteria under
which the applications will be examined and determined;

(c) Provide to individual applicants the estimated cost for
having an application processed on a cost-reimbursement
basis;

(d) Provide an estimate of how long the cost-reimburse-
ment process will take before an application is approved or
denied; and

(e) Provide at least sixty days for the applicants to
respond in writing regarding the applicant's decision to par-
ticipate in the cost-reimbursement process.

(4) The applicant initiating the cost-reimbursement
request must pay for the cost of the determination under sub-
sections (2) and (3) of this section and other costs necessary
for the initial phase of cost-reimbursement processing. The
cost for each applicant for conducting processing under a
coordinated cost-reimbursement agreement must be based
primarily on the proportionate quantity of water requested by
each applicant. The cost may be adjusted if it appears that an
application will require a disproportionately greater amount
of time and effort to process due to its complexity.

(5)(a) Only the department may approve or deny a water
right application processed under this section, and such a
final decision remains solely the responsibility and function
of the department. The department retains full authority to
amend, refuse, or approve any work product provided by any
consultant under this section. The department may recover its
costs related to: (i) The review of a consultant to ensure that
no conflict of interest exists; (ii) the management of consul-
tant contracts and cost-reimbursement agreements; and (iii)
the review of work products provided by participating con-
sultants.

(b) For any cost-reimbursement process initiated under
subsection (1) of this section, the applicant may, after con-
sulting with the department, select a prequalified consultant
listed by the department under subsection (7) of this section
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or may be assigned such a prequalified consultant by the
department.

(c) For any coordinated cost-reimbursement process ini-
tiated under subsection (3) of this section, the applicant may,
after consulting with the department, select a prequalified
consultant listed by the department under subsection (7) of
this section or may be assigned a prequalified consultant by
the department.

(d) In lieu of having one or more of the work products
performed by a prequalified consultant listed under subsec-
tion (7) of this section, the department may, at its discretion,
recognize specific work completed by an applicant or an
applicant's consultant prior to the initiation of cost-reim-
bursement processing. The department may also, at its discre-
tion, authorize the use of such a consultant to perform a spe-
cific scope of the work that would otherwise be assigned to
prequalified consultants listed under subsection (7) of this
section.

(e) At any point during the cost-reimbursement process,
the department may request or accept technical information,
data, and analysis from the applicant or the applicant's con-
sultant to support the cost-reimbursement process or the
department's decision on the application.

(6) The department is authorized to adopt rules or guid-
ance providing minimum qualifications and standards for any
consultant's submission of work products under this section,
including standards for submission of technical information,
scientific analysis, work product documentation, review for
conflict of interest, and report presentation that such a consul-
tant must meet.

(7) The department must provide notice to potential con-
sultants of the opportunity to be considered for inclusion on
the list of cost-reimbursement consultants to whom work
assignments will be made. The department must competi-
tively select an appropriate number of consultants who are
qualified by training and experience to investigate and make
recommendations on the disposition of water right applica-
tions. The prequalified consultant list must be renewed at
least every six years, though the department may add quali-
fied cost-reimbursement consultants to the list at any time.
The department must enter a master contract with each con-
sultant selected and thereafter make work assignments based
on availability and qualifications.

(8) The department may remove any consultant from the
consultant list for poor performance, malfeasance, or exces-
sive complaints from cost-reimbursement participants. The
department may interview any cost-reimbursement consul-
tant to determine whether the person is qualified for this
work, and must spot-check the work of consultants to ensure
that the public is being competently served.

(9) When a prequalified cost-reimbursement consultant
from the department's list described in subsection (7) of this
section is assigned or selected to investigate an application or
set of applications, the consultant must document its findings
and recommended disposition in the form of written draft
technical reports and preliminary draft reports of examina-
tion. Within two weeks of the department receiving draft
technical reports and preliminary draft reports of examina-
tion, the department shall provide the applicant such docu-
ments for review and comment prior to their completion by
the consultant. The department shall consider such comments
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by the applicant prior to the department's issuance of a draft
report of examination. The department may modify the pre-
liminary draft reports of examination submitted by the con-
sultant. The department's decision on a permit application is
final unless it is appealed to the pollution control hearings
board under chapter 43.21B RCW.

(10) If an applicant elects not to participate in a cost-
reimbursement process, the application remains on file with
the department, retains its priority date, and may be pro-
cessed under regular processing, priority processing, expe-
dited processing, coordinated cost-reimbursement process-
ing, cost-reimbursement processing, or through conservancy
board processing as authorized under chapter 90.80 RCW.
[2010 ¢ 285 § 3; 2003 ¢ 70 § 6; 2000 ¢ 251 § 7.]

Intent—2010 ¢ 285: "Water is an essential element for economic pros-
perity and it generates new, family-wage jobs and state revenues. It is the
intent of the legislature to provide both water right applicants and the depart-
ment of ecology with the necessary tools to expedite the processing of water

right applications depending on the needs of the project and agency work-
load." [2010 ¢ 285 § 1.]

Intent—Captions not law—Effective date—2000 ¢ 251: See notes
following RCW 43.21A.690.

90.03.270 Appropriation procedure—Record of
application. Upon receipt of an application it shall be the
duty of the department to make an endorsement thereon of
the date of its receipt, and to keep a record of same. If upon
examination, the application is found to be defective, it shall
be returned to the applicant for correction or completion, and
the date and the reasons for the return thereof shall be
endorsed thereon and made a record in his or her office. No
application shall lose its priority of filing on account of such
defects, provided acceptable maps, drawings, and such data
as is required by the department shall be filed with the depart-
ment within such reasonable time as it shall require. [2013 ¢
23§597;1987¢ 109 § 85;1917 ¢ 117 § 29; RRS § 7380. For-
merly RCW 90.20.030.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

90.03.280 Appropriation procedure—Notice. Upon
receipt of a proper application, the department shall instruct
the applicant to publish notice thereof in a form and within a
time prescribed by the department in a newspaper of general
circulation published in the county or counties in which the
storage, diversion, and use is to be made, and in such other
newspapers as the department may direct, once a week for
two consecutive weeks. Upon receipt by the department of an
application it shall send notice thereof containing pertinent
information to the director of fish and wildlife. [1994 ¢ 264
§ 83; 1988 ¢ 36 § 65; 1987 ¢ 109 § 66; 1953 ¢ 275 § 1; 1939
c127§1;1925ex.s.¢ 161 §1;1917¢c 117 § 30; RRS § 7381.
Formerly RCW 90.20.040.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

90.03.290 Appropriation procedure—Department to
investigate—Preliminary permit—Findings and action
on application. (1) When an application complying with the
provisions of this chapter and with the rules of the department
has been filed, the same shall be placed on record with the
department, and it shall be its duty to investigate the applica-
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tion, and determine what water, if any, is available for appro-
priation, and find and determine to what beneficial use or
uses it can be applied. If it is proposed to appropriate water
for irrigation purposes, the department shall investigate,
determine and find what lands are capable of irrigation by
means of water found available for appropriation. If it is pro-
posed to appropriate water for the purpose of power develop-
ment, the department shall investigate, determine and find
whether the proposed development is likely to prove detri-
mental to the public interest, having in mind the highest fea-
sible use of the waters belonging to the public.

(2)(a) If the application does not contain, and the appli-
cant does not promptly furnish sufficient information on
which to base such findings, the department may issue a pre-
liminary permit, for a period of not to exceed three years,
requiring the applicant to make such surveys, investigations,
studies, and progress reports, as in the opinion of the depart-
ment may be necessary. If the applicant fails to comply with
the conditions of the preliminary permit, it and the applica-
tion or applications on which it is based shall be automati-
cally canceled and the applicant so notified. If the holder of a
preliminary permit shall, before its expiration, file with the
department a verified report of expenditures made and work
done under the preliminary permit, which, in the opinion of
the department, establishes the good faith, intent, and ability
of the applicant to carry on the proposed development, the
preliminary permit may, with the approval of the governor,
be extended, but not to exceed a maximum period of five
years from the date of the issuance of the preliminary permit.

(b) For any application for which a preliminary permit
was issued and for which the availability of water was
directly affected by a moratorium on further diversions from
the Columbia river during the years from 1990 to 1998, the
preliminary permit is extended through June 30, 2002. If such
an application and preliminary permit were canceled during
the moratorium, the application and preliminary permit shall
be reinstated until June 30, 2002, if the application and per-
mit: (i) Are for providing regional water supplies in more
than one urban growth area designated under chapter 36.70A
RCW and in one or more areas near such urban growth areas,
or the application and permit are modified for providing such
supplies, and (ii) provide or are modified to provide such
regional supplies through the use of existing intake or diver-
sion structures. The authority to modify such a canceled
application and permit to accomplish the objectives of (b)(i)
and (ii) of this subsection is hereby granted.

(3) The department shall make and file as part of the
record in the matter, written findings of fact concerning all
things investigated, and if it shall find that there is water
available for appropriation for a beneficial use, and the
appropriation thereof as proposed in the application will not
impair existing rights or be detrimental to the public welfare,
it shall issue a permit stating the amount of water to which the
applicant shall be entitled and the beneficial use or uses to
which it may be applied: PROVIDED, That where the water
applied for is to be used for irrigation purposes, it shall
become appurtenant only to such land as may be reclaimed
thereby to the full extent of the soil for agricultural purposes.
But where there is no unappropriated water in the proposed
source of supply, or where the proposed use conflicts with
existing rights, or threatens to prove detrimental to the public
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interest, having due regard to the highest feasible develop-
ment of the use of the waters belonging to the public, it shall
be duty of the department to reject such application and to
refuse to issue the permit asked for.

(4) If the permit is refused because of conflict with exist-
ing rights and such applicant shall acquire same by purchase
or condemnation under RCW 90.03.040, the department may
thereupon grant such permit. Any application may be
approved for a less amount of water than that applied for, if
there exists substantial reason therefor, and in any event shall
not be approved for more water than can be applied to bene-
ficial use for the purposes named in the application. In deter-
mining whether or not a permit shall issue upon any applica-
tion, it shall be the duty of the department to investigate all
facts relevant and material to the application. After the
department approves said application in whole or in part and
before any permit shall be issued thereon to the applicant,
such applicant shall pay the fee provided in RCW 90.03.470:
PROVIDED FURTHER, That in the event a permit is issued
by the department upon any application, it shall be its duty to
notify the director of fish and wildlife of such issuance.

(5) The requirements of subsections (1) and (3) of this
section do not apply to water resource mitigation pilot proj-
ects for which permits are issued in reliance upon water
resource mitigation of impacts to instream flows and closed
surface water bodies under RCW 90.94.090. [2018 ¢ 1 § 303;
2001 ¢ 239 § 1; 1994 c 264 § 84; 1988 ¢ 36 § 66; 1987 ¢ 109
§86;1947¢c133§1;1939¢127§2;1929¢122§4;1917 ¢
117 § 31; Rem. Supp. 1947 § 7382. Formerly RCW
90.20.050 and 90.20.060.]

Intent—2018 ¢ 1: See note following RCW 90.94.010.
Effective date—2018 ¢ 1: See RCW 90.94.900.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Inapplicability of section to RCW 90.03.290: RCW 90.14.200.

90.03.300 Appropriation procedure—Diversion of
water for out-of-state use—Reciprocity. No permit for the
appropriation of water shall be denied because of the fact that
the point of diversion described in the application for such
permit, or any portion of the works in such application
described and to be constructed for the purpose of storing,
conserving, diverting or distributing such water, or because
the place of intended use or the lands to be irrigated by means
of such water, or any part thereof, may be situated in some
other state or nation, but in all such cases where either the
point of diversion or any of such works or the place of
intended use, or the lands, or part of the lands, to be irrigated
by means of such water, are situated within the state of Wash-
ington, the permit shall issue as in other cases: PROVIDED,
HOWEVER, That the department may in its discretion,
decline to issue a permit where the point of diversion
described in the application is within the state of Washington
but the place of beneficial use in some other state or nation,
unless under the laws of such state or nation water may be
lawfully diverted within such state or nation for beneficial
use in the state of Washington. [1987 ¢ 109 § 87; 1921 ¢ 103
§ 3; RRS § 7383. Formerly RCW 90.20.070.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.
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90.03.310 Appropriation procedure—Assignability
of permit or application. Any permit to appropriate water
may be assigned subject to the conditions of the permit, but
no such assignment shall be binding or valid unless filed for
record with the department. Any application for permits to
appropriate water prior to permit issuing, may be assigned by
the applicant, but no such assignment shall be valid or bind-
ing unless the written consent of the department is first
obtained thereto, and unless such assignment is filed for
record with the department. [1987 ¢ 109 § 88; 1917 ¢ 117 §
32; RRS § 7384. Prior: 1891 ¢ 142 § 6. Formerly RCW
90.20.080.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

90.03.320 Appropriation procedure—Construction
work. Actual construction work shall be commenced on any
project for which permit has been granted within such rea-
sonable time as shall be prescribed by the department, and
shall thereafter be prosecuted with diligence and completed
within the time prescribed by the department. The depart-
ment, in fixing the time for the commencement of the work,
or for the completion thereof and the application of the water
to the beneficial use prescribed in the permit, shall take into
consideration the cost and magnitude of the project and the
engineering and physical features to be encountered, and
shall allow such time as shall be reasonable and just under the
conditions then existing, having due regard for the public
welfare and public interests affected. For good cause shown,
the department shall extend the time or times fixed as afore-
said, and shall grant such further period or periods as may be
reasonably necessary, having due regard to the good faith of
the applicant and the public interests affected. Good cause
includes prevention or restriction of water use by operation of
federal laws for the time or times fixed for commencing
work, completing work, and applying water to beneficial use
otherwise authorized under a water right permit issued for a
federal reclamation project. In fixing construction schedules
and the time, or extension of time, for application of water to
beneficial use for municipal water supply purposes, the
department shall also take into consideration the term and
amount of financing required to complete the project, delays
that may result from planned and existing conservation and
water use efficiency measures implemented by the public
water system, and the supply needs of the public water sys-
tem's service area, consistent with an approved comprehen-
sive plan under chapter 36.70A RCW, or in the absence of
such a plan, a county-approved comprehensive plan under
chapter 36.70 RCW or a plan approved under chapter 35.63
RCW, and related water demand projections prepared by
public water systems in accordance with state law. An exist-
ing comprehensive plan under chapter 36.70A or 36.70
RCW, plan under chapter 35.63 RCW, or demand projection
may be used. If the terms of the permit or extension thereof,
are not complied with the department shall give notice by
registered mail that such permit will be canceled unless the
holders thereof shall show cause within sixty days why the
same should not be so canceled. If cause is not shown, the
permit shall be canceled. [1999 ¢ 400 § 1; 1997 ¢ 445 § 3;
1987 ¢ 109 § 67; 1917 ¢ 117 § 33; RRS § 7385. Formerly
RCW 90.20.090.]
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Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

90.03.330 Appropriation procedure—Water right
certificate. (1) Upon a showing satisfactory to the depart-
ment that any appropriation has been perfected in accordance
with the provisions of this chapter, it shall be the duty of the
department to issue to the applicant a certificate stating such
facts in a form to be prescribed by the director, and such cer-
tificate shall thereupon be recorded with the department. Any
original water right certificate issued, as provided by this
chapter, shall be recorded with the department and thereafter,
at the expense of the party receiving the same, be transmitted
by the department to the county auditor of the county or
counties where the distributing system or any part thereof is
located, and be recorded in the office of such county auditor,
and thereafter be transmitted to the owner thereof.

(2) Except as provided for the issuance of certificates
under RCW 90.03.240 and for the issuance of certificates fol-
lowing the approval of a change, transfer, or amendment
under RCW 90.03.380 or 90.44.100, the department shall not
revoke or diminish a certificate for a surface or ground water
right for municipal water supply purposes as defined in RCW
90.03.015 unless the certificate was issued with ministerial
errors or was obtained through misrepresentation. The
department may adjust such a certificate under this subsec-
tion if ministerial errors are discovered, but only to the extent
necessary to correct the ministerial errors. The department
may diminish the right represented by such a certificate if the
certificate was obtained through a misrepresentation on the
part of the applicant or permit holder, but only to the extent of
the misrepresentation. The authority provided by this subsec-
tion does not include revoking, diminishing, or adjusting a
certificate based on any change in policy regarding the issu-
ance of such certificates that has occurred since the certificate
was issued. This subsection may not be construed as provid-
ing any authority to the department to revoke, diminish, or
adjust any other water right.

(3) This subsection applies to the water right represented
by a water right certificate issued prior to September 9, 2003,
for municipal water supply purposes as defined in RCW
90.03.015 where the certificate was issued based on an
administrative policy for issuing such certificates once works
for diverting or withdrawing and distributing water for
municipal supply purposes were constructed rather than after
the water had been placed to actual beneficial use. Such a
water right is a right in good standing.

(4) After September 9, 2003, the department must issue
a new certificate under subsection (1) of this section for a
water right represented by a water right permit only for the
perfected portion of a water right as demonstrated through
actual beneficial use of water. [2003 Istsp.s.c 5§ 6; 1987 ¢
109 § 89; 1929 ¢ 122 § 5; 1917 ¢ 117 § 34; RRS § 7386. For-
merly RCW 90.20.100.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Additional notes found at www.leg.wa.gov

90.03.340 Appropriation procedure—Effective date
of water right. The right acquired by appropriation shall
relate back to the date of filing of the original application
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with the department. [1987 ¢ 109 § 90; 1917 ¢ 117 § 35; RRS
§ 7387. Formerly RCW 90.20.110.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

90.03.345 Establishment of reservations of water for
certain purposes and minimum flows or levels as consti-
tuting appropriations with priority dates. The establish-
ment of reservations of water for agriculture, hydroelectric
energy, municipal, industrial, and other beneficial uses under
RCW 90.54.050(1) or minimum flows or levels under RCW
90.22.010 or 90.54.040 shall constitute appropriations within
the meaning of this chapter with priority dates as of the effec-
tive dates of their establishment. Whenever an application for
a permit to make beneficial use of public waters embodied in
a reservation, established after September 1, 1979, is filed
with the department of ecology after the effective date of
such reservation, the priority date for a permit issued pursu-
ant to an approval by the department of ecology of the appli-
cation shall be the effective date of the reservation. [1979
ex.s.c 216§ 7.]

Additional notes found at www.leg.wa.gov

90.03.350 Construction or modification of storage
dam—Plans and specifications—Additional dam safety
inspection requirements for metals mining and milling
operations. Except as provided in RCW 43.21A.068, any
person, corporation or association intending to construct or
modify any dam or controlling works for the storage of ten
acre feet or more of water, shall before beginning said con-
struction or modification, submit plans and specifications of
the same to the department for examination and approval as
to its safety. Such plans and specifications shall be submitted
in duplicate, one copy of which shall be retained as a public
record, by the department, and the other returned with its
approval or rejection endorsed thereon. No such dam or con-
trolling works shall be constructed or modified until the same
or any modification thereof shall have been approved as to its
safety by the department. Any such dam or controlling works
constructed or modified in any manner other than in accor-
dance with plans and specifications approved by the depart-
ment or which shall not be maintained in accordance with the
order of the department shall be presumed to be a public nui-
sance and may be abated in the manner provided by law, and
it shall be the duty of the attorney general or prosecuting
attorney of the county wherein such dam or controlling
works, or the major portion thereof, is situated to institute
abatement proceedings against the owner or owners of such
dam or controlling works, whenever he or she is requested to
do so by the department.

A metals mining and milling operation regulated under
chapter 232, Laws of 1994 is subject to additional dam safety
inspection requirements due to the special hazards associated
with failure of a tailings pond impoundment. The department
shall inspect these impoundments at least quarterly during the
project's operation and at least annually thereafter for the
postclosure monitoring period in order to ensure the safety of
the dam or controlling works. The department shall conduct
additional inspections as needed during the construction
phase of the mining operation in order to ensure the safe con-
struction of the tailings impoundment. [1995 ¢ 8 § 6; 1994 ¢
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232 §20; 1987 ¢ 109 § 91; 1955 ¢ 362 § 1; 1939 ¢ 107 § 1;
1917 ¢ 117 § 36; RRS § 7388. Formerly RCW 90.28.060.]
[1954 SLC-RO-18.]

Findings—1995 c 8: See note following RCW 43.21A.064.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Height of dams on tributaries of Columbia river: RCW 77.55.191.
Additional notes found at www.leg.wa.gov

90.03.360 Controlling works and measuring devices
—Metering of diversions—Impact on fish stock. (1) The
owner or owners of any water diversion shall maintain, to the
satisfaction of the department of ecology, substantial con-
trolling works and a measuring device constructed and main-
tained to permit accurate measurement and practical regula-
tion of the flow of water diverted. Every owner or manager of
a reservoir for the storage of water shall construct and main-
tain, when required by the department, any measuring device
necessary to ascertain the natural flow into and out of said
Teservoir.

Metering of diversions or measurement by other
approved methods shall be required as a condition for all new
surface water right permits, and except as provided in subsec-
tion (2) of this section, may be required as a condition for all
previously existing surface water rights. The department may
also require, as a condition for all water rights, metering of
diversions, and reports regarding such metered diversions as
to the amount of water being diverted. Such reports shall be
in a form prescribed by the department.

(2) Where water diversions are from waters in which the
salmonid stock status is depressed or critical, as determined
by the department of fish and wildlife, or where the volume
of water being diverted exceeds one cubic foot per second,
the department shall require metering or measurement by
other approved methods as a condition for all new and previ-
ously existing water rights or claims. The department shall
attempt to integrate the requirements of this subsection into
its existing compliance workload priorities, but shall priori-
tize the requirements of this subsection ahead of the existing
compliance workload where a delay may cause the decline of
wild salmonids. The department shall notify the department
of fish and wildlife of the status of fish screens associated
with these diversions.

This subsection (2) shall not apply to diversions for pub-
lic or private hatcheries or fish rearing facilities if the
diverted water is returned directly to the waters from which it
was diverted. [1994 ¢ 264 § 85; 1993 sp.s.c 4 § 12; 1989 ¢
348 § 6; 1987 ¢ 109 § 92; 1917 ¢ 117 § 37; RRS § 7389. For-
merly RCW 90.28.070.]

Findings—Grazing lands—1993 sp.s. ¢ 4: See RCW 79.13.600.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Instream flows: RCW 90.22.060.
Additional notes found at www.leg.wa.gov

90.03.370 Reservoir permits—Secondary permits—
Expedited processing—Underground artificial storage
and recovery project standards and rules—Exemp-
tions—Report to the legislature. (1)(a) All applications for
reservoir permits are subject to the provisions of RCW
90.03.250 through 90.03.320. But the party or parties propos-
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ing to apply to a beneficial use the water stored in any such
reservoir shall also file an application for a permit, to be
known as the secondary permit, which shall be in compliance
with the provisions of RCW 90.03.250 through 90.03.320.
Such secondary application shall refer to such reservoir as its
source of water supply and shall show documentary evidence
that an agreement has been entered into with the owners of
the reservoir for a permanent and sufficient interest in said
reservoir to impound enough water for the purposes set forth
in said application. When the beneficial use has been com-
pleted and perfected under the secondary permit, the depart-
ment shall take the proof of the water users under such permit
and the final certificate of appropriation shall refer to both the
ditch and works described in the secondary permit and the
reservoir described in the primary permit. The department
may accept for processing a single application form covering
both a proposed reservoir and a proposed secondary permit or
permits for use of water from that reservoir.

(b) The department shall expedite processing applica-
tions for the following types of storage proposals:

(i) Development of storage facilities that will not require
a new water right for diversion or withdrawal of the water to
be stored;

(i1) Adding or changing one or more purposes of use of
stored water;

(ii1) Adding to the storage capacity of an existing storage
facility; and

(iv) Applications for secondary permits to secure use
from existing storage facilities.

(c) A secondary permit for the beneficial use of water
shall not be required for use of water stored in a reservoir
where the water right for the source of the stored water autho-
rizes the beneficial use.

(2)(a) For the purposes of this section, "reservoir”
includes, in addition to any surface reservoir, any naturally
occurring underground geological formation where water is
collected and stored for subsequent use as part of an under-
ground artificial storage and recovery project. To qualify for
issuance of a reservoir permit an underground geological for-
mation must meet standards for review and mitigation of
adverse impacts identified, for the following issues:

(i) Aquifer vulnerability and hydraulic continuity;

(i) Potential impairment of existing water rights;

(iii) Geotechnical impacts and aquifer boundaries and
characteristics;

(iv) Chemical compatibility of surface waters and
groundwater;

(v) Recharge and recovery treatment requirements;

(vi) System operation;

(vii) Water rights and ownership of water stored for
recovery; and

(viii) Environmental impacts.

(b) Standards for review and standards for mitigation of
adverse impacts for an underground artificial storage and
recovery project shall be established by the department by
rule. Notwithstanding the provisions of RCW 90.03.250
through 90.03.320, analysis of each underground artificial
storage and recovery project and each underground geologi-
cal formation for which an applicant seeks the status of a res-
ervoir shall be through applicant-initiated studies reviewed
by the department.
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(3) For the purposes of this section, "underground artifi-
cial storage and recovery project" means any project in which
it is intended to artificially store water in the ground through
injection, surface spreading and infiltration, or other depart-
ment-approved method, and to make subsequent use of the
stored water. However, (a) this subsection does not apply to
irrigation return flow, or to operational and seepage losses
that occur during the irrigation of land, or to water that is arti-
ficially stored due to the construction, operation, or mainte-
nance of an irrigation district project, or to projects involving
water reclaimed in accordance with chapter 90.46 RCW; and
(b) RCW 90.44.130 applies to those instances of claimed arti-
ficial recharge occurring due to the construction, operation,
or maintenance of an irrigation district project or operational
and seepage losses that occur during the irrigation of land, as
well as other forms of claimed artificial recharge already
existing at the time a groundwater subarea is established.

(4) Nothing in chapter 98, Laws of 2000 changes the
requirements of existing law governing issuance of permits to
appropriate or withdraw the waters of the state.

(5) The department shall report to the legislature by
December 31, 2001, on the standards for review and stan-
dards for mitigation developed under subsection (3) of this
section and on the status of any applications that have been
filed with the department for underground artificial storage
and recovery projects by that date.

(6) Where needed to ensure that existing storage capacity
is effectively and efficiently used to meet multiple purposes,
the department may authorize reservoirs to be filled more
than once per year or more than once per season of use.

(7) This section does not apply to facilities to recapture
and reuse return flow from irrigation operations serving a sin-
gle farm under an existing water right as long as the acreage
irrigated is not increased beyond the acreage allowed to be
irrigated under the water right.

(8) In addition to the facilities exempted under subsec-
tion (7) of this section, this section does not apply to small
irrigation impoundments. For purposes of this section, "small
irrigation impoundments" means lined surface storage ponds
less than ten acre feet in volume used to impound irrigation
water under an existing water right where use of the
impoundment: (a)(i) Facilitates efficient use of water; or (ii)
promotes compliance with an approved recovery plan for
endangered or threatened species; and (b) does not expand
the number of acres irrigated or the annual consumptive
quantity of water used. Such ponds must be lined unless a
licensed engineer determines that a liner is not needed to
retain water in the pond and to prevent groundwater contam-
ination. Although it may also be composed of other materials,
a properly maintained liner may be composed of bentonite.
Water remaining in a small irrigation impoundment at the
end of an irrigation season may be carried over for use in the
next season. However, the limitations of this subsection (8)
apply. Development and use of a small irrigation impound-
ment does not constitute a change or amendment for purposes
of RCW 90.03.380 or 90.44.055. [2003 ¢ 329 § 1;2002 ¢ 329
§ 10; 2000 ¢ 98 § 3; 1987 ¢ 109 § 93; 1917 c 117 § 38; RRS
§ 7390. Formerly RCW 90.28.080.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.
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90.03.380 Right to water attaches to land—Transfer
or change in point of diversion—Transfer of rights from
one district to another—Priority of water rights applica-
tions—Exemption for small irrigation impoundments—
Electronic notice of an application for an interbasin water
rights transfer. (1) The right to the use of water which has
been applied to a beneficial use in the state shall be and
remain appurtenant to the land or place upon which the same
is used: PROVIDED, HOWEVER, That the right may be
transferred to another or to others and become appurtenant to
any other land or place of use without loss of priority of right
theretofore established if such change can be made without
detriment or injury to existing rights. The point of diversion
of water for beneficial use or the purpose of use may be
changed, if such change can be made without detriment or
injury to existing rights. A change in the place of use, point of
diversion, and/or purpose of use of a water right to enable
irrigation of additional acreage or the addition of new uses
may be permitted if such change results in no increase in the
annual consumptive quantity of water used under the water
right. For purposes of this section, "annual consumptive
quantity" means the estimated or actual annual amount of
water diverted pursuant to the water right, reduced by the
estimated annual amount of return flows, averaged over the
two years of greatest use within the most recent five-year
period of continuous beneficial use of the water right. Before
any transfer of such right to use water or change of the point
of diversion of water or change of purpose of use can be
made, any person having an interest in the transfer or change,
shall file a written application therefor with the department,
and the application shall not be granted until notice of the
application is published as provided in RCW 90.03.280. If it
shal