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70A.01.010 Statutory changes technical in nature.
Chapter 20, Laws of 2020 is intended to make technical
amendments to certain codified statutes that involve environ-
mental and public health. Any statutory changes made by
chapter 20, Laws of 2020 should be interpreted as technical
in nature and not interpreted to have any substantive, policy
implications. [2020 ¢ 20 § 101.]

70A.01.020 Rules remain valid—Agencies encour-
aged to update rules. (1) A rule adopted under authority
provided in a chapter that is recodified under chapter 20,
Laws of 2020 remains valid and is not affected by the recod-
ification in chapter 20, Laws of 2020.

(2) State agencies, local air authorities, local boards of
health, and other local governments that have adopted rules
that rely upon or otherwise reference an authority provided in
a chapter that is recodified by chapter 20, Laws of 2020 are
encouraged to update affected rules to reflect new statutory
references compelled by the recodification by July 1, 2025.
[2020 ¢ 20 § 102.]

Chapter 70A.02 RCW
ENVIRONMENTAL JUSTICE

Sections

70A.02.005 Purpose.

70A.02.010 Definitions.

70A.02.020 Environmental justice obligations for all agencies.

70A.02.030 Authority of other agencies to opt in to environmental justice
obligations.

70A.02.040 Incorporating environmental justice into agency strategic
plans.

70A.02.050 Equitable community engagement and public participation.

70A.02.060 Environmental justice assessment.

70A.02.070 Obligation of a covered agency—Does not trigger chapter
43.21C RCW requirements.

70A.02.080 Environmental justice obligations of agencies relating to bud-
gets and funding.

70A.02.090 Reporting requirements.

70A.02.100 Tribal consultation.

70A.02.110 Environmental justice council.

70A.02.120 Legal obligations.

70A.02.130 Appeals.

70A.02.005 Purpose. (1) The purpose of this chapter is
to reduce environmental and health disparities in Washington
state and improve the health of all Washington state resi-
dents. This chapter implements the recommendations of the
environmental justice task force established in section
221(48), chapter 415, Laws of 2019 entitled "Report to the
Washington state governor and legislature, Environmental
Justice Task Force: Recommendations for Prioritizing EJ in
Washington State Government (October 2020)."

(2) As conveyed in the task force report, Washington
state studies and national studies found that people of color
and low-income people continue to be disproportionately
exposed to environmental harms in their communities. As a
result, there is a higher risk of adverse health outcomes for
those communities. This risk is amplified when overlaid on
communities with preexisting social and economic barriers
and environmental risks, and creates cumulative environmen-
tal health impacts, which chapter 314, Laws of 2021 seeks to
prevent and mitigate.

This chapter also seeks to reduce exposure to environ-
mental hazards within Indian country, as defined in 18 U.S.C.
Sec. 1151, due to off-reservation activities within the state,
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and to improve state practices to reduce contamination of tra-
ditional foods wherever they occur. Exposure to such hazards
can result in generational health and ecological problems,
particularly on small reservations where it is impossible to
move away from a hazard.

(3) Accordingly, the state has a compelling interest in
preventing and addressing such environmental health dispar-
ities in the administration of ongoing and new environmental
programs, including allocation of funds, and in administering
these programs so as to remedy the effects of past disparate
treatment of overburdened communities and vulnerable pop-
ulations.

(4) The task force provided recommendations to state
agencies for measurable goals and model policies to reduce
environmental health inequities in Washington, equitable
practices for meaningful community involvement, and how
to use the environmental health disparities map to identify
and promote the equitable distribution of environmental ben-
efits to overburdened communities. In order for all communi-
ties in Washington state to be healthy and thriving, state gov-
ernment should aim to concentrate government actions to
benefit communities that currently have the greatest environ-
mental and health burdens. [2021 ¢ 314 § 1.]

Conflict with federal requirements—2021 ¢ 314: "If any part of this
act is found to be in conflict with federal requirements that are a prescribed
condition to the allocation of federal funds to the state, the conflicting part of
this act is inoperative solely to the extent of the conflict and with respect to
the agencies directly affected, and this finding does not affect the operation
of the remainder of this act in its application to the agencies concerned. Rules

adopted under this act must meet federal requirements that are a necessary
condition to the receipt of federal funds by the state." [2021 ¢ 314 § 27.]

70A.02.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Council" means the environmental justice council
established in RCW 70A.02.110.

(2) "Covered agency" means the departments of ecology,
health, natural resources, commerce, agriculture, and trans-
portation, the Puget Sound partnership, and any agency that
opts to assume all of the obligations of chapter 314, Laws of
2021 pursuant to RCW 70A.02.030.

(3) "Cumulative environmental health impact" means
the combined, multiple environmental impacts and health
impacts on a vulnerable population or overburdened commu-
nity.

(4) "Environmental benefits" means activities that:

(a) Prevent or reduce existing environmental harms or
associated risks that contribute significantly to cumulative
environmental health impacts;

(b) Prevent or mitigate impacts to overburdened commu-
nities or vulnerable populations from, or support community
response to, the impacts of environmental harm; or

(c) Meet a community need formally identified to a cov-
ered agency by an overburdened community or vulnerable
population that is consistent with the intent of this chapter.

(5) "Environmental harm" means the individual or
cumulative environmental health impacts and risks to com-
munities caused by historic, current, or projected:

(a) Exposure to pollution, conventional or toxic pollut-
ants, environmental hazards, or other contamination in the
air, water, and land;
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(b) Adverse environmental effects, including exposure
to contamination, hazardous substances, or pollution that
increase the risk of adverse environmental health outcomes
or create vulnerabilities to the impacts of climate change;

(c) Loss or impairment of ecosystem functions or tradi-
tional food resources or loss of access to gather cultural
resources or harvest traditional foods; or

(d) Health and economic impacts from climate change.

(6) "Environmental health disparities map" means the
data and information developed pursuant to RCW 43.70.815.

(7) "Environmental impacts" means environmental ben-
efits or environmental harms, or the combination of environ-
mental benefits and harms, resulting or expected to result
from a proposed action.

(8) "Environmental justice" means the fair treatment and
meaningful involvement of all people regardless of race,
color, national origin, or income with respect to the develop-
ment, implementation, and enforcement of environmental
laws, rules, and policies. Environmental justice includes
addressing disproportionate environmental and health
impacts in all laws, rules, and policies with environmental
impacts by prioritizing vulnerable populations and overbur-
dened communities, the equitable distribution of resources
and benefits, and eliminating harm.

(9) "Equitable distribution" means a fair and just, but not
necessarily equal, allocation intended to mitigate disparities
in benefits and burdens that are based on current conditions,
including existing legacy and cumulative impacts, that are
informed by cumulative environmental health impact analy-
sis.

(10) "Evidence-based" means a process that is conducted
by a systematic review of available data based on a well-
established and widely used hierarchy of data in current use
by other state and national programs, selected by the depart-
ments of ecology and health. The environmental justice coun-
cil may provide input on the development of the process.

(11) "Overburdened community" means a geographic
area where vulnerable populations face combined, multiple
environmental harms and health impacts, and includes, but is
not limited to, highly impacted communities as defined in
RCW 19.405.020.

(12) "Significant agency action" means the following
actions as identified at the beginning of a covered agency's
consideration of the significant agency action or at the time
when an environmental justice assessment would normally
be initiated in conjunction with an agency action:

(a) The development and adoption of significant legisla-
tive rules as defined in RCW 34.05.328;

(b) The development and adoption of any new grant or
loan program that a covered agency is explicitly authorized
or required by statute to carry out;

(c) A capital project, grant, or loan award by a covered
agency of at least $12,000,000 or a transportation project,
grant, or loan by a covered agency of at least $15,000,000;

(d) The submission of agency request legislation to the
office of the governor or the office of financial management
for approval; and

(e) Any other agency actions deemed significant by a
covered agency consistent with RCW 70A.02.060.

(13) "Tribal lands" has the same meaning as "Indian
country" as provided in 18 U.S.C. Sec. 1151, and also
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includes sacred sites, traditional cultural properties, burial
grounds, and other tribal sites protected by federal or state
law.

(14)(a) "Vulnerable populations" means population
groups that are more likely to be at higher risk for poor health
outcomes in response to environmental harms, due to: (i)
Adverse socioeconomic factors, such as unemployment, high
housing and transportation costs relative to income, limited
access to nutritious food and adequate health care, linguistic
isolation, and other factors that negatively affect health out-
comes and increase vulnerability to the effects of environ-
mental harms; and (ii) sensitivity factors, such as low birth
weight and higher rates of hospitalization.

(b) "Vulnerable populations" includes, but is not limited
to:

(i) Racial or ethnic minorities;

(i1) Low-income populations;

(iii) Populations disproportionately impacted by envi-
ronmental harms; and

(iv) Populations of workers experiencing environmental
harms. [2021 ¢ 314 § 2.]

Conflict with federal requirements—2021 ¢ 314: See note following
RCW 70A.02.005.

70A.02.020 Environmental justice obligations for all
agencies. Covered agencies are required to comply with all
provisions of this chapter. All other state agencies should
strive to apply the laws of the state of Washington, and the
rules and policies of the agency, in accordance with the poli-
cies of this chapter including, to the extent feasible, incorpo-
rating the principles of environmental justice assessment pro-
cesses set forth in RCW 70A.02.060 into agency decisions.
[2021 ¢ 314 § 3.]

Conlflict with federal requirements—2021 ¢ 314: See note following
RCW 70A.02.005.

70A.02.030 Authority of other agencies to opt in to
environmental justice obligations. (1) Any state agency, as
the term "agency" is defined in RCW 34.05.010, including
the governor's office and the office of the attorney general but
excluding local governmental entities, may opt in to assume
all of the substantive and procedural requirements of covered
agencies under chapter 70A.02 RCW at any time by notifying
the council established in RCW 70A.02.110.

(2) An agency that opts in to assume all of the substan-
tive and procedural requirements of chapter 70A.02 RCW is
not subject to the deadlines or timelines established in RCW
70A.02.040, 70A.02.050, 70A.02.060, 70A.02.080, and
70A.02.110. [2021 ¢ 314§ 11.]

Conlflict with federal requirements—2021 ¢ 314: See note following
RCW 70A.02.005.

70A.02.040 Incorporating environmental justice into
agency strategic plans. (1) By January 1, 2023, each cov-
ered agency shall include an environmental justice imple-
mentation plan within its strategic plan. A covered agency
may additionally incorporate an environmental justice imple-
mentation plan into other significant agency planning docu-
ments. The plan must describe how the covered agency plans
to apply the principles of environmental justice to the
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agency's activities and must guide the agency in its imple-
mentation of its obligations under this chapter.

(2) In its environmental justice implementation plan,
each covered agency must include:

(a) Agency-specific goals and actions to reduce environ-
mental and health disparities and for otherwise achieving
environmental justice in the agency's programs;

(b) Metrics to track and measure accomplishments of the
agency goals and actions;

(c) Methods to embed equitable community engagement
with, and equitable participation from, members of the pub-
lic, into agency practices for soliciting and receiving public
comment;

(d) Strategies to ensure compliance with existing federal
and state laws and policies relating to environmental justice,
including Title VI of the civil rights act of 1964, 42 U.S.C.
Sec. 2000d-2000d-4, Title IX of the Education Amendments
0f 1972,20 U.S.C. Sec. 1681-1683, Section 504 of the Reha-
bilitation Act of 1973, 29 U.S.C. Sec. 794, and the age dis-
crimination act of 1975, 42 U.S.C. Sec. 6101-6107;

(e) The plan for community engagement required under
RCW 70A.02.050; and

() Specific plans and timelines for incorporating envi-
ronmental justice considerations into agency activities as
required under this chapter.

(3) In developing and updating its plan, each covered
agency must consider any guidance developed by the council
pursuant to RCW 70A.02.110. [2021 ¢ 314 § 12.]

Conlflict with federal requirements—2021 ¢ 314: See note following
RCW 70A.02.005.

70A.02.050 Equitable community engagement and
public participation. (1) By July 1, 2022, each covered
agency must create and adopt a community engagement plan
that describes how it will engage with overburdened commu-
nities and vulnerable populations as it evaluates new and
existing activities and programs. This plan must describe how
the agency plans to facilitate equitable participation and sup-
port meaningful and direct involvement of vulnerable popu-
lations and overburdened communities. The plan must
include:

(a) How the covered agency will identify and prioritize
overburdened communities for purposes of this chapter;

(b) Best practices for outreach and communication to
overcome barriers to engagement with overburdened com-
munities and vulnerable populations;

(c) Use of special screening tools that integrate environ-
mental, demographic, and health disparities data, such as the
environmental health disparities map, to evaluate and under-
stand the nature and needs of the people who the agency
expects to be impacted by significant agency actions under
RCW 70A.02.060 and processes under RCW 70A.02.080 to
overcome barriers to participation;

(d) Processes that facilitate and support the inclusion of
members of communities affected by agency decision mak-
ing including, to the extent legal and practicable, but not lim-
ited to, child care and reimbursement for travel and other
expenses; and

(e) Methods for outreach and communication with those
who face barriers, language or otherwise, to participation.
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(2) Covered agencies must regularly review their com-
pliance with existing laws and policies that guide community
engagement and must comply with the following:

(a) Title VI of the civil rights act, prohibiting discrimina-
tion based on race, color, or national origin and requiring
meaningful access to people with limited English profi-
ciency, and disability;

(b) Executive Order 05-03, requiring plain talk when
communicating with the public; and

(c) Guidance related to Executive Order 13166, requir-
ing meaningful access to agency programs and services for
people with limited English proficiency.

(3) In developing and updating its plan, each covered
agency must consider any guidance developed by the council
pursuant to RCW 70A.02.110.

(4) A covered agency may coordinate with the office of
equity to identify policy and system barriers to meaningful
engagement with communities as conducted by the office
under RCW 43.06D.040(1)(b). [2021 ¢ 314 § 13.]

Conflict with federal requirements—2021 ¢ 314: See note following
RCW 70A.02.005.

70A.02.060 Environmental justice assessment. (1)(a)
When considering a significant agency action initiated after
July 1, 2023, a covered agency must conduct an environmen-
tal justice assessment in accordance with this section to
inform and support the agency's consideration of overbur-
dened communities and vulnerable populations when making
decisions and to assist the agency with the equitable distribu-
tion of environmental benefits, the reduction of environmen-
tal harms, and the identification and reduction of environ-
mental and health disparities.

(b) A covered agency must aspire to complete the envi-
ronmental justice assessment for a significant agency action
without delaying the completion of the underlying agency
action.

(2)(a) Consistent with RCW 70A.02.010(12)(e), for the
purpose of preparing environmental justice assessments, a
covered agency may deem actions significant that are addi-
tional to the significant agency actions identified in RCW
70A.02.010(12) (a) through (d), in iterative consultation with
the council and interagency work group established under
RCW 70A.02.110. By July 1, 2025, each covered agency
must consider their agency's activities and identify and begin
applying environmental justice assessments to any actions
that the agency identifies as significant that are in addition to
the significant agency actions identified in RCW
70A.02.010(12) (a) through (d). Significant agency actions
designated by a covered agency under this subsection must
be actions that may cause environmental harm or may affect
the equitable distribution of environmental benefits to an
overburdened community or a vulnerable population.

(b) In the identification of significant agency actions,
covered agencies shall consider guidance issued by the coun-
cil established in RCW 70A.02.110. Each covered agency
must periodically review and update its identified types of
significant agency actions for which an environmental justice
assessment is required under this section, and the relevant
factors to the agency's environmental justice assessments that
result from the unique mission, authorities, and priorities of
the agency.
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(3) By July 1, 2023, and periodically thereafter, after an
opportunity for public comment on its determinations, each
covered agency must:

(a) Publish on its website the types of agency actions that
the agency has determined are significant agency actions that
require an environmental justice assessment under this sec-
tion, including any significant agency actions identified
under subsection (2)(a) of this section;

(b) Provide notification of the determination of the types
of significant agency actions in the Washington State Regis-
ter; and

(c) Prepare an environmental justice assessment when
considering a listed action, after publication of the list of any
additional significant agency actions identified under (a) of
this subsection.

(4) The environmental justice assessment obligation of a
covered agency for a significant agency action under this sec-
tion is satisfied by the completion by the covered agency of a
checklist developed by the covered agency that functions
akin to the environmental checklist developed by the depart-
ment of ecology pursuant to chapter 43.21C RCW, and that
directs the covered agency to at a minimum:

(a) Consider guidance prepared by the council under
RCW 70A.02.110 relating to best practices on environmental
justice assessments and when and how to use cumulative
environmental health impact analysis;

(b) Where applicable, use cumulative environmental
health impact analysis, such as the environmental health dis-
parities map or other data that considers the effects of a pro-
posed action on overburdened communities and vulnerable
populations;

(c) Identify overburdened communities and vulnerable
populations who are expected to be affected by the proposed
action and the potential environmental and health impacts;

(d) Pursuant to the consultation process in RCW
70A.02.100, identify if the proposed action is expected to
have any local or regional impacts to federally reserved tribal
rights and resources including, but not limited to, those pro-
tected by treaty, executive order, or federal law;

(e) Summarize community input and describe how the
covered agency can further involve overburdened communi-
ties, vulnerable populations, affected tribes, and indigenous
populations in development of the proposed action; and

(f) Describe options for the agency to reduce, mitigate,
or eliminate identified probable impacts on overburdened
communities and vulnerable populations, or provide a justifi-
cation for not reducing, mitigating, or eliminating identified
probable impacts.

(5)(a) To obtain information for the purposes of assess-
ments, a covered agency must solicit feedback from members
of overburdened communities and vulnerable populations to
assist in the accurate assessment of the potential impact of the
action and in developing the means to reduce or eliminate the
impact on overburdened communities and vulnerable popula-
tions.

(b) A covered agency may include items in the checklist
required under subsection (4) of this section that are not spec-
ified in subsection (4) of this section.

(¢) The completion of an environmental justice checklist
under subsection (4) of this section is not required to be a
comprehensive or an exhaustive examination of all potential
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impacts of a significant agency action and does not require a
covered agency to conduct novel quantitative or economic
analysis of the proposed significant agency action.

(6) Based on the environmental justice assessment, each
covered agency must seek, to the extent legal and feasible
and consistent with the underlying statute being imple-
mented, to reduce or eliminate the environmental harms and
maximize the environmental benefits created by the signifi-
cant agency action on overburdened communities and vulner-
able populations. Consistent with agency authority, mission,
and statutory responsibilities, the covered agency must con-
sider each of the following methods for reducing environ-
mental harms or equitably distributing environmental bene-
fits:

(a) Eliminating the disparate impact of environmental
harms on overburdened communities and vulnerable popula-
tions;

(b) Reducing cumulative environmental health impacts
on overburdened communities or vulnerable populations;

(c) Preventing the action from adding to the cumulative
environmental health impacts on overburdened communities
or vulnerable populations;

(d) Providing equitable participation and meaningful
engagement of vulnerable populations and overburdened
communities in the development of the significant agency
action;

(e) Prioritizing equitable distribution of resources and
benefits to overburdened communities;

(f) Promoting positive workforce and job outcomes for
overburdened communities;

(g) Meeting community needs identified by the affected
overburdened community;

(h) Modifying substantive regulatory or policy require-
ments; and

(i) Any other mitigation techniques, including those sug-
gested by the council, the office of equity, or representatives
of overburdened communities and vulnerable populations.

(7) If the covered agency determines it does not have the
ability or authority to avoid or reduce any estimated environ-
mental harm of the significant agency action on overbur-
dened communities and vulnerable populations or address the
distribution of environmental and health benefits, the agency
must provide a clear explanation of why it has made that
determination and provide notice of that explanation to mem-
bers of the public who participated in the process for the sig-
nificant agency action or the process for the environmental
justice assessment and who provided contact information to
the agency.

(8) In developing a process for conducting environmen-
tal justice assessments, each covered agency must consider
any guidance developed by the council pursuant to RCW
70A.02.110.

(9) The issuance of forest practices permits under chap-
ter 76.09 RCW or sale of timber from state lands and state
forestlands as defined in RCW 79.02.010 do not require an
environmental justice assessment under this section. [2021 c
314 § 14.]

Conlflict with federal requirements—2021 ¢ 314: See note following
RCW 70A.02.005.
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70A.02.070 Obligation of a covered agency—Does
not trigger chapter 43.21C RCW requirements. The obli-
gation of a covered agency to conduct an environmental jus-
tice assessment pursuant to RCW 70A.02.060 for significant
agency actions does not, by itself, trigger requirements in
chapter 43.21C RCW. [2021 c 314 § 15.]

Conflict with federal requirements—2021 ¢ 314: See note following
RCW 70A.02.005.

70A.02.080 Environmental justice obligations of
agencies relating to budgets and funding. (1) With consid-
eration of the guidelines issued by the council in RCW
70A.02.110, and in iterative consultation with the council,
each covered agency must incorporate environmental justice
principles into its decision processes for budget development,
making expenditures, and granting or withholding environ-
mental benefits. Through the incorporation of environmental
justice principles into its decision processes, including by
conducting environmental justice assessments where
required under RCW 70A.02.060, each covered agency, to
the extent allowed by law and consistent with legislative
appropriations, must equitably distribute funding and expen-
ditures related to programs that address or may cause envi-
ronmental harms or provide environmental benefits towards
overburdened communities and vulnerable populations.

(2) Beginning on or before July 1, 2023, each covered
agency must, where practicable, take the following actions
when making expenditure decisions or developing budget
requests to the office of financial management and the legis-
lature for programs that address or may cause environmental
harms or provide environmental benefits:

(a) Focus applicable expenditures on creating environ-
mental benefits that are experienced by overburdened com-
munities and vulnerable populations, including reducing or
eliminating environmental harms, creating community and
population resilience, and improving the quality of life of
overburdened communities and vulnerable populations;

(b) Create opportunities for overburdened communities
and vulnerable populations to meaningfully participate in
agency expenditure decisions;

(c) Clearly articulate environmental justice goals and
performance metrics to communicate the basis for agency
expenditures;

(d) Consider a broad scope of grants and contracting
opportunities that effectuate environmental justice principles,
including:

(1) Community grants to monitor pollution;

(i1) Grants focused on building capacity and providing
training for community scientists and other staff;

(iii) Making technical assistance available for communi-
ties that may be new to receiving agency grant funding; and

(iv) Education and work readiness youth programs
focused on infrastructure or utility-related internships to
develop career paths and leadership skills for youth; and

(e) Establish a goal of directing 40 percent of grants and
expenditures that create environmental benefits to vulnerable
populations and overburdened communities.

(3) A covered agency may adopt rules or guidelines for
criteria and procedures applicable to incorporating environ-
mental justice principles in expenditure decisions, granting or
withholding benefits, and processes for budget development.
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(4) In incorporating environmental justice principles into
its decision processes for budget development, making
expenditures, and granting or withholding benefits, each cov-
ered agency must consider any guidance developed by the
council pursuant to RCW 70A.02.110.

(5) A covered agency may not take actions or make
expenditures under this section that are inconsistent with or
conflict with other statutes or with conditions or limitations
on the agency's appropriations.

(6) If a covered agency, due to the breadth of its pro-
grams and funding opportunities, determines it is not practi-
cable to take the actions listed in subsection (2) of this section
for all applicable expenditure decisions and budget requests
developed, the covered agency is encouraged to prioritize
taking the actions listed in subsection (2) of this section for
those budget requests and expenditure decisions that are pri-
marily directed at addressing environmental impacts. By July
1, 2023, each covered agency must publish on its website the
types of decision processes for budget development, making
expenditures, and granting or withholding environmental
benefits for which the agency will take the actions listed in
subsection (2) of this section. [2021 ¢ 314 § 16.]

Conlflict with federal requirements—2021 ¢ 314: See note following
RCW 70A.02.005.

70A.02.090 Reporting requirements. (1) By Septem-
ber 1st of each year, each covered agency must annually
update the council on the development and implementation
of environmental justice in agency strategic plans pursuant to
RCW 70A.02.040, budgeting and funding criteria for making
budgeting and funding decisions pursuant to RCW
70A.02.080, and community engagement plans pursuant to
RCW 70A.02.050.

(2)(a) Beginning in 2024, as part of each covered
agency's annual update to the council under subsection (1) of
this section, each covered agency must include updates on the
agency's implementation status with respect to the environ-
mental justice assessments under RCW 70A.02.060.

(b) By September 1st of each year beginning in 2024,
each covered agency must publish or update a dashboard
report, in a uniform dashboard format on the office of finan-
cial management's website, describing the agency's progress
on:

(1) Incorporating environmental justice in its strategic
plan;

(i1) The obligations of agencies relating to budgets and
funding under RCW 70A.02.080; and

(iii) Its environmental justice assessments of proposed
significant agency actions, including logistical metrics
related to covered agency completion of environmental jus-
tice assessments.

(3) Each covered agency must file a notice with the
office of financial management of significant agency actions
for which the agency is initiating an environmental justice
assessment under RCW 70A.02.060. The office of financial
management must prepare a list of all filings received from
covered agencies each week and must post the list on its web-
site and make it available to any interested parties. The list of
filings must include a brief description of the significant
agency action and the methods for providing public comment
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for agency consideration as part of the environmental justice
assessment.

(4) Each covered agency must identify overburdened
communities, as required by RCW 70A.02.050, in such a
way that the performance effectiveness of the duties created
by this chapter can be measured, including the effectiveness
of environmental justice assessments required by RCW
70A.02.060. Each covered agency may identify and prioritize
overburdened communities as needed to accomplish the pur-
poses of this chapter. [2021 ¢ 314 § 17.]

Conlflict with federal requirements—2021 ¢ 314: See note following
RCW 70A.02.005.

70A.02.100 Tribal consultation. (1) Covered agencies
shall develop a consultation framework in coordination with
tribal governments that includes best practices, protocols for
communication, and collaboration with federally recognized
tribes. Consistent with this framework, covered agencies
must offer consultation with federally recognized Indian
tribes on:

(a) The inclusion or updating of an environmental justice
implementation plan within the covered agency's strategic
plan required under RCW 70A.02.040;

(b) The creation and adoption or updating of a commu-
nity engagement plan required under RCW 70A.02.050; and

(c) Significant agency actions under RCW 70A.02.060
that affect federally recognized Indian tribes' rights and inter-
ests in their tribal lands.

(2) The department of health must offer consultation
with federally recognized Indian tribes on the development of
the environmental health disparities map under RCW
43.70.815.

(3) The consultation under subsections (1) and (2) of this
section must be independent of any public participation pro-
cess required by state law, or by a state agency, and regard-
less of whether the agency receives a request for consultation
from an Indian tribe.

(4) Nothing in this chapter is intended to direct, autho-
rize, or encourage covered agencies to collect, maintain, or
provide data related to sacred sites, traditional cultural prop-
erties, burial grounds, and other tribal sites protected by fed-
eral or state law. [2021 ¢ 314 § 18.]

Conflict with federal requirements—2021 ¢ 314: See note following
RCW 70A.02.005.

70A.02.110 Environmental justice council. (1) The
environmental justice council is established to advise covered
agencies on incorporating environmental justice into agency
activities.

(2) The council consists of 14 members, except as pro-
vided in RCW 70A.65.040(3), appointed by the governor.
The councilmembers must be persons who are well-informed
regarding and committed to the principles of environmental
justice and who, to the greatest extent practicable, represent
diversity in race, ethnicity, age, and gender, urban and rural
areas, and different regions of the state. The members of the
council shall elect two members to serve as cochairs for two-
year terms. The council must include:

(a) Seven community representatives, including one
youth representative, the nominations of which are based
upon applied and demonstrated work and focus on environ-
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mental justice or a related field, such as racial or economic
justice, and accountability to vulnerable populations and
overburdened communities;

(1) The youth representative must be between the ages of
18 and 25 at the time of appointment;

(i1) The youth representative serves a two-year term. All
other community representatives serve four-year terms, with
six representatives initially being appointed to four-year
terms and five being initially appointed to two-year terms,
after which they will be appointed to four-year terms;

(b) Two members representing tribal communities, one
from eastern Washington and one from western Washington,
appointed by the governor, plus two tribal members as speci-
fied in RCW 70A.65.040. The governor shall solicit and con-
sider nominees from each of the federally recognized tribes in
Washington state. The governor shall collaborate with feder-
ally recognized tribes on the selection of tribal representa-
tives. The tribal representatives serve four-year terms. One
representative must be initially appointed for a four-year
term. The other representative must be initially appointed for
a two-year term, after which, that representative must be
appointed for a four-year term;

(c) Two representatives who are environmental justice
practitioners or academics to serve as environmental justice
experts, the nominations of which are based upon applied and
demonstrated work and focus on environmental justice;

(d)(1) One representative of a business that is regulated
by a covered agency and whose ordinary business conditions
are significantly affected by the actions of at least one other
covered agency; and

(i1) One representative who is a member or officer of a
union representing workers in the building and construction
trades; and

(e) One representative at large, the nomination of which
is based upon applied and demonstrated work and focus on
environmental justice.

(3) Covered agencies shall serve as nonvoting, ex officio
liaisons to the council. Each covered agency must identify an
executive team level staff person to participate on behalf of
the agency.

(4) Nongovernmental members of the council must be
compensated and reimbursed in accordance with RCW
43.03.050, 43.03.060, and 43.03.220.

(5) The department of health must:

(a) Hire a manager who is responsible for overseeing all
staffing and administrative duties in support of the council;
and

(b) Provide all administrative and staff support for the
council.

(6) In collaboration with the office of equity, the office
of financial management, the council, and covered agencies,
the department of health must:

(a) Establish standards for the collection, analysis, and
reporting of disaggregated data as it pertains to tracking pop-
ulation level outcomes of communities;

(b) Create statewide and agency-specific process and
outcome measures to show performance:

(1) Using outcome-based methodology to determine the
effectiveness of agency programs and services on reducing
environmental disparities; and
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(i1) Taking into consideration community feedback from
the council on whether the performance measures established
accurately measure the effectiveness of covered agency pro-
grams and services in the communities served; and

(¢) Create an online performance dashboard to publish
performance measures and outcomes as referenced in RCW
70A.02.090 for the state and each covered agency.

(7) The department of health must coordinate with the
consolidated technology services agency to address cyberse-
curity and data protection for all data collected by the depart-
ment.

(8)(a) With input and assistance from the council, the
department of health must establish an interagency work
group to assist covered agencies in incorporating environ-
mental justice into agency decision making. The work group
must include staff from each covered agency directed to
implement environmental justice provisions under this chap-
ter and may include members from the council. The depart-
ment of health shall provide assistance to the interagency
work group by:

(1) Facilitating information sharing among covered agen-
cies on environmental justice issues and between agencies
and the council;

(i1) Developing and providing assessment tools for cov-
ered agencies to use in the development and evaluation of
agency programs, services, policies, and budgets;

(iii) Providing technical assistance and compiling and
creating resources for covered agencies to use; and

(iv) Training covered agency staff on effectively using
data and tools for environmental justice assessments.

(b) The duties of the interagency work group include:

(i) Providing technical assistance to support agency
compliance with the implementation of environmental justice
into their strategic plans, environmental justice obligations
for budgeting and funding criteria and decisions, environ-
mental justice assessments, and community engagement
plans;

(i) Assisting the council in developing a suggested
schedule and timeline for sequencing the types of: (A) Fund-
ing and expenditure decisions subject to rules; and (B) crite-
ria incorporating environmental justice principles;

(iii) Identifying other policies, priorities, and projects for
the council's review and guidance development;

(iv) Identifying goals and metrics that the council may
use to assess agency performance in meeting the require-
ments of chapter 314, Laws of 2021 for purposes of commu-
nicating progress to the public, the governor, and the legisla-
ture; and

(v) Developing the guidance under subsection (9)(c) of
this section in coordination with the council.

(9) The council has the following powers and duties:

(a) To provide a forum for the public to:

(i) Provide written or oral testimony on their environ-
mental justice concerns;

(i1) Assist the council in understanding environmental
justice priorities across the state in order to develop council
recommendations to agencies for issues to prioritize; and

(iii) Identify which agencies to contact with their specific
environmental justice concerns and questions;

(b)(i) The council shall work in an iterative fashion with
the interagency work group to develop guidance for environ-
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mental justice implementation into covered agency strategic
plans pursuant to RCW 70A.02.040, environmental justice
assessments pursuant to RCW 70A.02.060, budgeting and
funding criteria for making budgeting and funding decisions
pursuant to RCW 70A.02.080, and community engagement
plans pursuant to RCW 70A.02.050;

(i1) The council and interagency work group shall regu-
larly update its guidance;

(c) In consultation with the interagency work group, the
council:

(1) Shall provide guidance to covered agencies on devel-
oping environmental justice assessments pursuant to RCW
70A.02.060 for significant agency actions;

(i1) Shall make recommendations to covered agencies on
which agency actions may cause environmental harm or may
affect the equitable distribution of environmental benefits to
an overburdened community or a vulnerable population and
therefore should be considered significant agency actions that
require an environmental justice assessment under RCW
70A.02.060;

(iii) Shall make recommendations to covered agencies:

(A) On the identification and prioritization of overbur-
dened communities under this chapter; and

(B) Related to the use by covered agencies of the envi-
ronmental and health disparities map in agency efforts to
identify and prioritize overburdened communities;

(iv) May make recommendations to a covered agency on
the timing and sequencing of a covered agencies' efforts to
implement RCW 70A.02.040 through 70A.02.080; and

(v) May make recommendations to the governor and the
legislature regarding ways to improve agency compliance
with the requirements of this chapter;

(d) By December 1, 2023, and biennially thereafter, and
with consideration of the information shared on September
Ist each year in covered agencies' annual updates to the coun-
cil required under RCW 70A.02.090, the council must:

(i) Evaluate the progress of each agency in applying
council guidance, and update guidance as needed; and

(i1) Communicate each covered agency's progress to the
public, the governor, and the legislature. This communication
is not required to be a report and may take the form of a pre-
sentation or other format that communicates the progress of
the state and its agencies in meeting the state's environmental
justice goals in compliance with chapter 314, Laws of 2021,
and summarizing the work of the council pursuant to (a)
through (d) of this subsection, and subsection (11) of this sec-
tion; and

(e) To fulfill the responsibilities established for the coun-
cil in RCW 70A.65.040.

(10) By November 30, 2023, and in compliance with
RCW 43.01.036, the council must submit a report to the gov-
ernor and the appropriate committees of the house of repre-
sentatives and the senate on:

(a) The council's recommendations to covered agencies
on the identification of significant agency actions requiring
an environmental justice assessment under subsection
(9)(c)(ii) of this section;

(b) The summary of covered agency progress reports
provided to the council under RCW 70A.02.090(1), includ-
ing the status of agency plans for performing environmental
justice assessments required by RCW 70A.02.060; and
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(c) Guidance for environmental justice implementation
into covered agency strategic plans, environmental justice
assessments, budgeting and funding criteria, and community
engagement plans under subsection (9)(c)(i) of this section.

(11) The council may:

(a) Review incorporation of environmental justice
implementation plans into covered agency strategic plans
pursuant to RCW 70A.02.040, environmental justice assess-
ments pursuant to RCW 70A.02.060, budgeting and funding
criteria for making budgeting and funding decisions pursuant
to RCW 70A.02.080, and community engagement plans pur-
suant to RCW 70A.02.050;

(b) Make recommendations for amendments to this
chapter or other legislation to promote and achieve the envi-
ronmental justice goals of the state;

(¢) Review existing laws and make recommendations for
amendments that will further environmental justice;

(d) Recommend to specific agencies that they create
environmental justice-focused, agency-requested legislation;

(e) Provide requested assistance to state agencies other
than covered agencies that wish to incorporate environmental
justice principles into agency activities; and

(f) Recommend funding strategies and allocations to
build capacity in vulnerable populations and overburdened
communities to address environmental justice.

(12) The role of the council is purely advisory and coun-
cil decisions are not binding on an agency, individual, or
organization.

(13) The department of health must convene the first
meeting of the council by January 1, 2022.

(14) All council meetings are subject to the open public
meetings requirements of chapter 42.30 RCW and a public
comment period must be provided at every meeting of the
council. [2022 ¢ 181 § 15; 2021 ¢ 314 § 20.]

Conflict with federal requirements—2021 ¢ 314: See note following
RCW 70A.02.005.

70A.02.120 Legal obligations. (1) Nothing in chapter
314, Laws of 2021 prevents state agencies that are not cov-
ered agencies from adopting environmental justice policies
and processes consistent with chapter 314, Laws of 2021.

(2) The head of a covered agency may, on a case-by-case
basis, exempt a significant agency action or decision process
from the requirements of RCW 70A.02.060 and 70A.02.080
upon determining that:

(a) Any delay in the significant agency action poses a
potentially significant threat to human health or the environ-
ment, or is likely to cause serious harm to the public interest;

(b) An assessment would delay a significant agency
decision concerning the assessment, collection, or adminis-
tration of any tax, tax program, debt, revenue, receipt, a reg-
ulated entity's financial filings, or insurance rate or form fil-
mg;

(c) The requirements of RCW 70A.02.060 and
70A.02.080 are in conflict with:

(i) Federal law or federal program requirements;

(1) The requirements for eligibility of employers in this
state for federal unemployment tax credits; or

(iii) Constitutional limitations or fiduciary obligations,
including those applicable to the management of state lands
and state forestlands as defined in RCW 79.02.010.
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(3) A covered agency may not, for the purposes of imple-
menting any of its responsibilities under this chapter, contract
with an entity that employs a lobbyist registered under RCW
42.17A.600 that is lobbying on behalf of that entity. [2021 ¢
314§ 21.]

Conflict with federal requirements—2021 ¢ 314: See note following
RCW 70A.02.005.

70A.02.130 Appeals. (1) Except as specified in subsec-
tion (2) of this section, the actions and duties set forth in
chapter 314, Laws of 2021 are not subject to appeal.

(2)(a) Only the following agency actions undertaken
pursuant to chapter 314, Laws of 2021 are subject to appeal:

(1) Decisions related to the designation of significant
agency actions pursuant to RCW 70A.02.060(3)(a); and

(i1) Environmental justice assessments prepared pursu-
ant to RCW 70A.02.060, only for environmental justice
assessments for which there is an associated agency action
that is appealable.

(b) Appeals of environmental justice assessments
allowed under (a)(ii) of this subsection must be of the envi-
ronmental justice assessment together with the accompany-
ing agency action, as defined in RCW 34.05.010.

(3) Nothing in chapter 314, Laws of 2021 may be con-
strued to create a new private right of action, other than as
described in this section, on the part of any individual, entity,
or agency against any state agency.

(4) Nothing in chapter 314, Laws of 2021 may be con-
strued to expand, contract, or otherwise modify any rights of
appeal, or procedures for appeal, under other laws other than
the availability of the appeal process described in this section.
[2021 ¢ 314 § 22.]

Conflict with federal requirements—2021 ¢ 314: See note following
RCW 70A.02.005.

Chapter 70A.05 RCW

INTEGRATED CLIMATE CHANGE RESPONSE
STRATEGY

Sections

70A.05.010 Development of strategy—Central clearinghouse—Collabora-
tion.

70A.05.020 Requirements of strategy—Initial climate change response
strategy.

70A.05.030 Assistance with developing strategy.

70A.05.040 Incorporation of adaptation plans of action by state agencies.

70A.05.900 Findings—2009 ¢ 519.

70A.05.010 Development of strategy—Central clear-
inghouse—Collaboration. (1) The departments of ecology,
agriculture, *community, trade, and economic development,
fish and wildlife, natural resources, and transportation shall
develop an integrated climate change response strategy to
better enable state and local agencies, public and private busi-
nesses, nongovernmental organizations, and individuals to
prepare for, address, and adapt to the impacts of climate
change. The integrated climate change response strategy
should be developed, where feasible and consistent with the
direction of the strategy, in collaboration with local govern-
ment agencies with climate change preparation and adapta-
tion plans.

(2) The department of ecology shall serve as a central
clearinghouse for relevant scientific and technical informa-
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tion about the impacts of climate change on Washington's
ecology, economy, and society, as well as serve as a central
convener for the development of vital programs and neces-
sary policies to help the state adapt to a rapidly changing cli-
mate.

(3) The department of ecology shall consult and collabo-
rate with the departments of fish and wildlife, agriculture,
*community, trade, and economic development, natural
resources, and transportation in developing an integrated cli-
mate change response strategy and plans of action to prepare
for and adapt to climate change impacts. [2009 ¢ 519 § 10.
Formerly RCW 43.21M.010.]

*Reviser's note: The "department of community, trade, and economic
development" was renamed the "department of commerce" by 2009 ¢ 565.

70A.05.020 Requirements of strategy—Initial cli-
mate change response strategy. (1) The integrated climate
change response strategy should address the impact of and
adaptation to climate change, as well as the regional capacity
to undertake actions, existing ecosystem and resource man-
agement concerns, and health and economic risks. In addi-
tion, the departments of ecology, agriculture, *community,
trade, and economic development, fish and wildlife, natural
resources, and transportation should include a range of sce-
narios for the purposes of planning in order to assess project
vulnerability and, to the extent feasible, reduce expected risks
and increase resiliency to the impacts of climate change.

(2)(a) By December 1, 2011, the department of ecology
shall compile an initial climate change response strategy,
including information and data from the departments of fish
and wildlife, agriculture, *community, trade, and economic
development, natural resources, and transportation that:
Summarizes the best known science on climate change
impacts to Washington; assesses Washington's vulnerability
to the identified climate change impacts; prioritizes solutions
that can be implemented within and across state agencies;
and identifies recommended funding mechanisms and techni-
cal and other essential resources for implementing solutions.

(b) The initial strategy must include:

(1) Efforts to identify priority planning areas for action,
based on vulnerability and risk assessments;

(1) Barriers challenging state and local governments to
take action, such as laws, policies, regulations, rules, and pro-
cedures that require revision to adequately address adaptation
to climate change;

(iii) Opportunities to integrate climate science and pro-
jected impacts into planning and decision making; and

(iv) Methods to increase public awareness of climate
change, its projected impacts on the community, and to build
support for meaningful adaptation policies and strategies.
[2009 ¢ 519 § 11. Formerly RCW 43.21M.020.]

*Reviser's note: The "department of community, trade, and economic
development" was renamed the "department of commerce" by 2009 ¢ 565.

70A.05.030 Assistance with developing strategy. The
departments of ecology, agriculture, *community, trade, and
economic development, fish and wildlife, natural resources,
and transportation may consult with qualified nonpartisan
experts from the scientific community as needed to assist
with developing an integrated climate change response strat-
egy. The qualified nonpartisan experts from the scientific
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community may assist the department of ecology on the fol-
lowing components:

(1) Identifying the timing and extent of impacts from cli-
mate change;

(2) Assessing the effects of climate variability and
change in the context of multiple interacting stressors or
impacts;

(3) Developing forecasting models;

(4) Determining the resilience of the environment, natu-
ral systems, communities, and organizations to deal with
potential or actual impacts of climate change and the vulner-
ability to which a natural or social system is susceptible to
sustaining damage from climate change impacts; and

(5) Identifying other issues, as determined by the depart-
ment of ecology, necessary to develop policies and actions
for the integrated climate change response strategy. [2009 c
519 § 12. Formerly RCW 43.21M.030.]

*Reviser's note: The "department of community, trade, and economic
development" was renamed the "department of commerce" by 2009 ¢ 565.

70A.05.040 Incorporation of adaptation plans of
action by state agencies. State agencies shall strive to incor-
porate adaptation plans of action as priority activities when
planning or designing agency policies and programs. Agen-
cies shall consider: The integrated climate change response
strategy when designing, planning, and funding infrastruc-
ture projects; and incorporating natural resource adaptation
actions and alternative energy sources when designing and
planning infrastructure projects. [2009 ¢ 519 § 13. Formerly
RCW 43.21M.040.]

70A.05.900 Findings—2009 ¢ 519. The legislature
finds that in chapter 14, Laws of 2008, the legislature estab-
lished greenhouse gas emission reduction limits for Washing-
ton state, including a reduction of overall emissions by 2020
to emission levels in 1990, a reduction by 2035 to levels
twenty-five percent below 1990 levels, and by 2050 a further
reduction below 1990 levels. Based upon estimated 2006
emission levels in Washington, this will require a reduction
from present emission levels of over twenty-five percent in
the next eleven years. The legislature further finds that state
government activities are a significant source of emissions,
and that state government should meet targets for reducing
emissions from its buildings, vehicles, and all operations that
demonstrate that these reductions are achievable, cost-effec-
tive, and will help to promote innovative energy efficiency
technologies and practices. [2009 ¢ 519 § 1. Formerly RCW
43.21M.900.]

Chapter 70A.10 RCW
WEATHER MODIFICATION

Sections

70A.10.010 Definitions.

70A.10.020 Powers and duties.

70A.10.030 Promotion of research and development activities—Contracts
and agreements.

70A.10.040 Hearing procedure.

70A.10.050 Acceptance of gifts, donations, etc.

70A.10.060 License and permit required.

70A.10.070 Exemptions.

70A.10.080 Licenses—Requirements, duration, renewal, fees.

70A.10.090 Permits—Requirements—Hearing as to issuance.
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70A.10.100 Separate permit for each operation—Filing and publishing
notice of intention—Activities restricted by permit and
notice.

70A.10.110 Notice of intention—Contents.

70A.10.120 Notice of intention—Publication.

70A.10.130 Financial responsibility.

70A.10.140 Fees—Sanctions for failure to pay.

70A.10.150 Records and reports—Open to public examination.

70A.10.160 Revocation, suspension, modification of license or permit.

70A.10.170 Liability of state denied—Legal rights of private persons not
affected.

70A.10.180 Penalty.

70A.10.190 Legislative declaration.

70A.10.200 Program of emergency cloud seeding authorized.

70A.10.210 Exemption of licensee from certain requirements.

70A.10.900 Effective date—1973 ¢ 64.

70A.10.010 Definitions. As used in this chapter, unless
the context requires otherwise:

(1) "Department" means the department of ecology;

(2) "Operation" means the performance of weather mod-
ification and control activities pursuant to a single contract
entered into for the purpose of producing or attempting to
produce, a certain modifying effect within one geographical
area over one continuing time interval not exceeding one
year; or, in case the performance of weather modification and
control activities is to be undertaken individually or jointly
by a person or persons to be benefited and not undertaken
pursuant to a contract, "operation" means the performance of
weather modification and control activities entered into for
the purpose of producing, or attempting to produce, a certain
modifying effect within one geographical area over one con-
tinuing time interval not exceeding one year;

(3) "Research and development" means theoretical anal-
ysis exploration and experimentation, and the extension of
investigative findings and theories of a scientific or technical
nature into practical application for experimental and demon-
stration purposes, including the experimental production and
testing of models, devices, equipment, materials, and pro-
cesses;

(4) "Weather modification and control" means changing
or controlling, or attempting to change or control, by artificial
methods, the natural development of any or all atmospheric
cloud forms or precipitation forms which occur in the tropo-
sphere. [1973 ¢ 64 § 1; 1965 ¢ 8 § 43.37.010. Prior: 1957 ¢
245 § 1. Formerly RCW 43.37.010.]

70A.10.020 Powers and duties. In the performance of
its functions the department may, in addition to any other acts
authorized by law:

(1) Establish advisory committees to advise with and
make recommendations to the department concerning legis-
lation, policies, administration, research, and other matters;

(2) Establish by regulation or order such standards and
instructions to govern the carrying out of research or projects
in weather modification and control as the department may
deem necessary or desirable to minimize danger to health or
property; and make such rules and regulations as are neces-
sary in the performance of its powers and duties;

(3) Make such studies, investigations, obtain such infor-
mation, and hold such hearings as the department may deem
necessary or proper to assist it in exercising its authority or in
the administration or enforcement of this chapter or any reg-
ulations or orders issued thereunder;
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(4) Appoint and fix the compensation of such personnel,
including specialists and consultants, as are necessary to per-
form its duties and functions;

(5) Acquire, in the manner provided by law, such mate-
rials, equipment, and facilities as are necessary to perform its
duties and functions;

(6) Cooperate with public or private agencies in the per-
formance of the department's functions or duties and in fur-
therance of the purposes of this chapter;

(7) Represent the state in any and all matters pertaining
to plans, procedures, or negotiations for interstate compacts
relating to weather modification and control. [1973 ¢ 64 § 2;
1965 ¢ 8 § 43.37.030. Prior: 1957 ¢ 245 § 3. Formerly RCW
43.37.030.]

70A.10.030 Promotion of research and development
activities—Contracts and agreements. The department
shall exercise its powers in such manner as to promote the
continued conduct of research and development activities in
the fields specified below by private or public institutions or
persons and to assist in the acquisition of an expanding fund
of theoretical and practical knowledge in such fields. To this
end the department may conduct, and make arrangements,
including contracts and agreements, for the conduct of,
research and development activities relating to:

(1) The theory and development of methods of weather
modification and control, including processes, materials, and
devices related thereto;

(2) Utilization of weather modification and control for
agricultural, industrial, commercial, and other purposes;

(3) The protection of life and property during research
and operational activities. [1973 ¢ 64 § 3; 1965 ¢ 8 §
43.37.040. Prior: 1957 ¢ 245 § 4. Formerly RCW 43.37.040.]

70A.10.040 Hearing procedure. In the case of hear-
ings pursuant to RCW 70A.10.160 the department shall, and
in other cases may, cause a record of the proceedings to be
taken and filed with the department, together with its findings
and conclusions. For any hearing, the director of the depart-
ment or a representative designated by him or her is autho-
rized to administer oaths and affirmations, examine wit-
nesses, and issue, in the name of the department, notice of the
hearing or subpoenas requiring any person to appear and tes-
tify, or to appear and produce documents, or both, at any des-
ignated place. [2020 ¢ 20 § 1044; 2009 ¢ 549 § 5113; 1973 ¢
64 § 4; 1965 ¢ 8 § 43.37.050. Prior: 1957 ¢ 245 § 5. Formerly
RCW 43.37.050.]

70A.10.050 Acceptance of gifts, donations, etc. (1)
The department may, subject to any limitations otherwise
imposed by law, receive and accept for and in the name of the
state any funds which may be offered or become available
from federal grants or appropriations, private gifts, dona-
tions, or bequests, or any other source, and may expend such
funds, subject to any limitations otherwise provided by law,
for the encouragement of research and development by a
state, public, or private agency, either by direct grant, by con-
tract or other cooperative means.

(2) All license and permit fees paid to the department
shall be deposited in the state general fund. [1973 ¢ 64 § 5;
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1965 ¢ 8 § 43.37.060. Prior: 1957 ¢ 245 § 6. Formerly RCW
43.37.060.]

70A.10.060 License and permit required. Except as
provided in RCW 70A.10.070, no person shall engage in
activities for weather modification and control except under
and in accordance with a license and a permit issued by the
department authorizing such activities. [2020 ¢ 20 § 1045;
1973 ¢ 64 § 6; 1965 ¢ 8 § 43.37.080. Prior: 1957 ¢ 245 § 8.
Formerly RCW 43.37.080.]

70A.10.070 Exemptions. The department, to the extent
it deems practical, shall provide by regulation for exempting
from license, permit, and liability requirements, (1) research
and development and experiments by state and federal agen-
cies, institutions of higher learning, and bona fide nonprofit
research organizations; (2) laboratory research and experi-
ments; (3) activities of an emergent character for protection
against fire, frost, sleet, or fog; and (4) activities normally
engaged in for purposes other than those of inducing, increas-
ing, decreasing, or preventing precipitation or hail. [1973 ¢
64§ 7; 1965 ¢ 8 § 43.37.090. Prior: 1957 ¢ 245 § 9. Formerly
RCW 43.37.090.]

70A.10.080 Licenses—Requirements, duration,
renewal, fees. (1) Licenses to engage in activities for
weather modification and control shall be issued to applicants
therefor who pay the license fee required and who demon-
strate competence in the field of meteorology to the satisfac-
tion of the department, reasonably necessary to engage in
activities for weather modification and control. If the appli-
cant is an organization, these requirements must be met by
the individual or individuals who will be in control and in
charge of the operation for the applicant.

(2) The department shall issue licenses in accordance
with such procedures and subject to such conditions as it may
by regulation establish to effectuate the provisions of this
chapter. Each license shall be issued for a period to expire at
the end of the calendar year in which it is issued and, if the
licensee possesses the qualifications necessary for the issu-
ance of a new license, shall upon application be renewed at
the expiration of such period. A license shall be issued or
renewed only upon the payment to the department of one
hundred dollars for the license or renewal thereof. [1973 ¢ 64
§ 8; 1965 ¢ 8 § 43.37.100. Prior: 1957 ¢ 245 § 10. Formerly
RCW 43.37.100.]

70A.10.090 Permits—Requirements—Hearing as to
issuance. The department shall issue permits in accordance
with such procedures and subject to such conditions as it may
by regulation establish to effectuate the provisions of this
chapter only:

(1) If the applicant is licensed pursuant to this chapter;

(2) If a sufficient notice of intention is published and
proof of publication is filed as required by RCW 70A.10.120;

(3) If the applicant furnishes proof of financial responsi-
bility, as provided in RCW 70A.10.130, in an amount to be
determined by the department but not to exceed twenty thou-
sand dollars;

(4) If the fee for a permit is paid as required by RCW
70A.10.140;
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(5) If the weather modification and control activities to
be conducted under authority of the permit are determined by
the department to be for the general welfare and public good;

(6) If the department has held an open public hearing in
Olympia as to such issuance. [2020 ¢ 20 § 1046; 1973 c 64 §
9; 1965 ¢ 8 § 43.37.110. Prior: 1961 ¢ 154 § 2; 1957 ¢ 245 §
11. Formerly RCW 43.37.110.]

70A.10.100 Separate permit for each operation—Fil-
ing and publishing notice of intention—Activities
restricted by permit and notice. A separate permit shall be
issued for each operation. Prior to undertaking any weather
modification and control activities the licensee shall file with
the department and also cause to be published a notice of
intention. The licensee, if a permit is issued, shall confine his
or her activities for the permitted operation within the time
and area limits set forth in the notice of intention, unless mod-
ified by the department; and his or her activities shall also
conform to any conditions imposed by the department upon
the issuance of the permit or to the terms of the permit as
modified after issuance. [2009 ¢ 549 § 5114; 1973 ¢ 64 § 10;
1965 ¢ 8 § 43.37.120. Prior: 1961 ¢ 154 § 3; 1957 ¢ 245 § 12.
Formerly RCW 43.37.120.]

70A.10.110 Notice of intention—Contents. The
notice of intention shall set forth at least all the following:

(1) The name and address of the licensee;

(2) The nature and object of the intended operation and
the person or organization on whose behalf it is to be con-
ducted;

(3) The area in which and the approximate time during
which the operation will be conducted;

(4) The area which is intended to be affected by the oper-
ation;

(5) The materials and methods to be used in conducting
the operation. [1965 ¢ 8 § 43.37.130. Prior: 1957 ¢ 245 § 13.
Formerly RCW 43.37.130.]

70A.10.120 Notice of intention—Publication. (1) The
applicant shall cause the notice of intention, or that portion
thereof including the items specified in RCW 70A.10.110, to
be published at least once a week for three consecutive weeks
in a legal newspaper having a general circulation and pub-
lished within any county in which the operation is to be con-
ducted and in which the affected area is located, or, if the
operation is to be conducted in more than one county or if the
affected area is located in more than one county or is located
in a county other than the one in which the operation is to be
conducted, then in a legal newspaper having a general circu-
lation and published within each of such counties. In case
there is no legal newspaper published within the appropriate
county, publication shall be made in a legal newspaper hav-
ing a general circulation within the county;

(2) Proof of publication, made in the manner provided by
law, shall be filed by the licensee with the department within
fifteen days from the date of the last publication of the notice.
[2020 ¢ 20 § 1047; 1973 ¢ 64 § 11; 1965 ¢ 8 § 43.37.140.
Prior: 1961 ¢ 154 § 4; 1957 ¢ 245 § 14. Formerly RCW
43.37.140.]
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70A.10.130 Financial responsibility. Proof of finan-
cial responsibility may be furnished by an applicant by his or
her showing, to the satisfaction of the department, his or her
ability to respond in damages for liability which might rea-
sonably be attached to or result from his or her weather mod-
ification and control activities in connection with the opera-
tion for which he or she seeks a permit. [2009 ¢ 549 § 5115;
1973 c 64 § 12; 1965 ¢ 8 § 43.37.150. Prior: 1957 ¢ 245 § 15.
Formerly RCW 43.37.150.]

70A.10.140 Fees—Sanctions for failure to pay. The
fee to be paid by each applicant for a permit shall be equiva-
lent to one and one-half percent of the estimated cost of such
operation, the estimated cost to be computed by the depart-
ment from the evidence available to it. The fee is due and
payable to the department as of the date of the issuance of the
permit; however, if the applicant is able to give to the depart-
ment satisfactory security for the payment of the balance, he
or she may be permitted to commence the operation, and a
permit may be issued therefor, upon the payment of not less
than fifty percent of the fee. The balance due shall be paid
within three months from the date of the termination of the
operation as prescribed in the permit. Failure to pay a permit
fee as required shall be grounds for suspension or revocation
of the license of the delinquent permit holder and grounds for
refusal to renew his or her license or to issue any further per-
mits to such person. [2009 ¢ 549 § 5116; 1973 ¢ 64 § 13;
1965 ¢ 8 § 43.37.160. Prior: 1957 ¢ 245 § 16. Formerly RCW
43.37.160.]

70A.10.150 Records and reports—Open to public
examination. (1) Every licensee shall keep and maintain a
record of all operations conducted by him or her pursuant to
his or her license and each permit, showing the method
employed, the type of equipment used, materials and
amounts thereof used, the times and places of operation of the
equipment, the name and post office address of each individ-
ual participating or assisting in the operation other than the
licensee, and such other general information as may be
required by the department and shall report the same to the
department at the time and in the manner required.

(2) The department shall require written reports in such
manner as it provides but not inconsistent with the provisions
of this chapter, covering each operation for which a permit is
issued. Further, the department shall require written reports
from such organizations as are exempted from license, per-
mit, and liability requirements as provided in RCW
70A.10.070.

(3) The reports and records in the custody of the depart-
ment shall be open for public examination. [2020 ¢ 20 §
1048; 2009 ¢ 549 § 5117; 1973 ¢ 64 § 14; 1965 ¢ 8 §
43.37.170. Prior: 1957 ¢ 245 § 17. Formerly RCW
43.37.170.]

70A.10.160 Revocation, suspension, modification of
license or permit. (1) The department may suspend or
revoke any license or permit issued if it appears that the
licensee no longer possesses the qualifications necessary for
the issuance of a new license or permit. The department may
suspend or revoke any license or permit if it appears that the
licensee has violated any of the provisions of this chapter.
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Such suspension or revocation shall occur only after notice to
the licensee and a reasonable opportunity granted such
licensee to be heard respecting the grounds of the proposed
suspension or revocation. The department may refuse to
renew the license of, or to issue another permit to, any appli-
cant who has failed to comply with any provision of this
chapter.

(2) The department may modify the terms of a permit
after issuance thereof if the licensee is first given notice and a
reasonable opportunity for a hearing respecting the grounds
for the proposed modification and if it appears to the depart-
ment that it is necessary for the protection of the health or the
property of any person to make the modification proposed.
[1973 ¢ 64 § 15;1965 ¢ 8 § 43.37.180. Prior: 1957 ¢ 245 § 18.
Formerly RCW 43.37.180.]

70A.10.170 Liability of state denied—Legal rights of
private persons not affected. Nothing in this chapter shall
be construed to impose or accept any liability or responsibil-
ity on the part of the state, the department, or any state offi-
cials or employees for any weather modification and control
activities of any private person or group, nor to affect in any
way any contractual, tortious, or other legal rights, duties, or
liabilities between any private persons or groups. [1973 ¢ 64
§ 16; 1965 ¢ 8 § 43.37.190. Prior: 1957 ¢ 245 § 19. Formerly
RCW 43.37.190.]

70A.10.180 Penalty. Any person violating any of the
provisions of this chapter or any lawful regulation or order
issued pursuant thereto, shall be guilty of a misdemeanor; and
a continuing violation is punishable as a separate offense for
each day during which it occurs. [1965 ¢ 8 § 43.37.200.
Prior: 1957 ¢ 245 § 20. Formerly RCW 43.37.200.]

70A.10.190 Legislative declaration. The legislature
finds and declares that when prolonged lack of precipitation
or shortages of water supply in the state cause severe hard-
ships affecting the health, safety, and welfare of the people of
the state, a program to increase precipitation is occasionally
needed for the generation of hydroelectric power, for domes-
tic purposes, and to alleviate hardships created by the threat
of forest fires and shortages of water for agriculture. Cloud
seeding has been demonstrated to be such a program of
weather modification with increasing scientific certainty.
[1981 ¢ 278 § 1. Formerly RCW 43.37.210.]

70A.10.200 Program of emergency cloud seeding
authorized. The director of ecology may establish by rule
under chapter 34.05 RCW a program of emergency cloud
seeding. The director may include in these rules standards
and guidelines for determining the situations which warrant
cloud seeding and the means to be used for cloud seeding.
[1981 ¢ 278 § 2. Formerly RCW 43.37.215.]

Actions during state of emergency exempt from chapter 43.21C RCW: RCW
43.21C.210.

70A.10.210 Exemption of licensee from certain
requirements. Upon a proclamation of a state of emergency,
related to a lack of precipitation or a shortage of water supply,
by the governor under RCW 43.06.210, the department shall
exempt a licensee from the requirements of RCW
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70A.10.090 (2) and (6) and 70A.10.120. [2020 c 20 § 1049;
1981 ¢ 278 § 3. Formerly RCW 43.37.220.]

Actions during state of emergency exempt from chapter 43.21C RCW: RCW
43.21C.210.

70A.10.900 Effective date—1973 ¢ 64. The effective
date of this 1973 amendatory act shall be July 1, 1973. [1973
¢ 64 § 18. Formerly RCW 43.37.910.]
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70A.15.1005 Declaration of public policies and pur-
pose. It is declared to be the public policy to preserve, pro-
tect, and enhance the air quality for current and future gener-
ations. Air is an essential resource that must be protected
from harmful levels of pollution. Improving air quality is a
matter of statewide concern and is in the public interest. It is
the intent of this chapter to secure and maintain levels of air
quality that protect human health and safety, including the
most sensitive members of the population, to comply with the
requirements of the federal clean air act, to prevent injury to
plant, animal life, and property, to foster the comfort and con-
venience of Washington's inhabitants, to promote the eco-
nomic and social development of the state, and to facilitate
the enjoyment of the natural attractions of the state.

It is further the intent of this chapter to protect the public
welfare, to preserve visibility, to protect scenic, aesthetic,
historic, and cultural values, and to prevent air pollution
problems that interfere with the enjoyment of life, property,
or natural attractions.

Because of the extent of the air pollution problem the
legislature finds it necessary to return areas with poor air
quality to levels adequate to protect health and the environ-
ment as expeditiously as possible but no later than December
31, 1995. Further, it is the intent of this chapter to prevent any
areas of the state with acceptable air quality from reaching air
contaminant levels that are not protective of human health
and the environment.

The legislature recognizes that air pollution control proj-
ects may affect other environmental media. In selecting air
pollution control strategies state and local agencies shall sup-
port those strategies that lessen the negative environmental
impact of the project on all environmental media, including
air, water, and land.

The legislature further recognizes that energy efficiency
and energy conservation can help to reduce air pollution and
shall therefore be considered when making decisions on air
pollution control strategies and projects.
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It is the policy of the state that the costs of protecting the
air resource and operating state and local air pollution control
programs shall be shared as equitably as possible among all
sources whose emissions cause air pollution.

It is also declared as public policy that regional air pollu-
tion control programs are to be encouraged and supported to
the extent practicable as essential instruments for the secur-
ing and maintenance of appropriate levels of air quality.

To these ends it is the purpose of this chapter to safe-
guard the public interest through an intensive, progressive,
and coordinated statewide program of air pollution preven-
tion and control, to provide for an appropriate distribution of
responsibilities, and to encourage coordination and coopera-
tion between the state, regional, and local units of govern-
ment, to improve cooperation between state and federal gov-
ernment, public and private organizations, and the concerned
individual, as well as to provide for the use of all known,
available, and reasonable methods to reduce, prevent, and
control air pollution.

The legislature recognizes that the problems and effects
of air pollution cross political boundaries, are frequently
regional or interjurisdictional in nature, and are dependent
upon the existence of human activity in areas having com-
mon topography and weather conditions conducive to the
buildup of air contaminants. In addition, the legislature rec-
ognizes that air pollution levels are aggravated and com-
pounded by increased population, and its consequences.
These changes often result in increasingly serious problems
for the public and the environment.

The legislature further recognizes that air emissions
from thousands of small individual sources are major contrib-
utors to air pollution in many regions of the state. As the pop-
ulation of a region grows, small sources may contribute an
increasing proportion of that region's total air emissions. It is
declared to be the policy of the state to achieve significant
reductions in emissions from those small sources whose
aggregate emissions constitute a significant contribution to
air pollution in a particular region.

It is the intent of the legislature that air pollution goals be
incorporated in the missions and actions of state agencies.
[1991 ¢ 199 § 102; 1973 1stex.s.c 193 § 1; 1969 ex.s. ¢ 168
§ 1; 1967 ¢ 238 § 1. Formerly RCW 70.94.011.]

Finding—1991 ¢ 199: "The legislature finds that ambient air pollution
is the most serious environmental threat in Washington state. Air pollution
causes significant harm to human health; damages the environment, includ-
ing trees, crops, and animals; causes deterioration of equipment and materi-
als; contributes to water pollution; and degrades the quality of life.

Over three million residents of Washington state live where air pollution
levels are considered unhealthful. Of all toxic chemicals released into the
environment more than half enter our breathing air. Citizens of Washington
state spend hundreds of millions of dollars annually to offset health, environ-
mental, and material damage caused by air pollution. The legislature consid-
ers such air pollution levels, costs, and damages to be unacceptable.

It is the intent of this act that the implementation of programs and regu-
lations to control air pollution shall be the primary responsibility of the

department of ecology and local air pollution control authorities." [1991 ¢
199 § 101.]

Additional notes found at www.leg.wa.gov

70A.15.1010 Air pollution control account—Air
operating permit account. (1) The air pollution control
account is established in the state treasury. All receipts col-
lected by or on behalf of the department from RCW
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70A.15.2200(2), and receipts from nonpermit program
sources under RCW 70A.15.2210(1) and 70A.15.2230(7),
and all receipts from RCW 70A.15.5090, 70A.15.5120, and
70A.540.120 shall be deposited into the account. Moneys in
the account may be spent only after appropriation. Expendi-
tures from the account may be used only to develop and
implement the provisions of this chapter, chapters 70A.25
and 70A.540 RCW, and RCW 70A.60.060. Moneys col-
lected under RCW 70A.540.120 may only be used to imple-
ment chapter 70A.540 RCW.

(2) The amounts collected and allocated in accordance
with this section shall be expended upon appropriation except
as otherwise provided in this section and in accordance with
the following limitations:

Portions of moneys received by the department of ecol-
ogy from the air pollution control account shall be distributed
by the department to local authorities based on:

(a) The level and extent of air quality problems within
such authority's jurisdiction;

(b) The costs associated with implementing air pollution
regulatory programs by such authority; and

(c) The amount of funding available to such authority
from other sources, whether state, federal, or local, that could
be used to implement such programs.

(3) The air operating permit account is created in the cus-
tody of the state treasurer. All receipts collected by or on
behalf of the department from permit program sources under
RCW 70A.15.2210(1), 70A.15.2260, 70A.15.2270, and
70A.15.2230(7) shall be deposited into the account. Expendi-
tures from the account may be used only for the activities
described in RCW 70A.15.2210(1), 70A.15.2260,
70A.15.2270, and 70A.15.2230(7). Moneys in the account
may be spent only after appropriation. [2022 ¢ 179 § 16;
2021 ¢ 315 § 13; 2020 ¢ 20 § 1080; 2019 ¢ 284 § 6; 1998 ¢
321 § 33 (Referendum Bill No. 49, approved November 3,
1998); 1993 ¢ 252 § 1; 1991 ¢ 199 § 228. Formerly RCW
70.94.015.]

Finding—Intent—2019 c 284: See note following RCW 70A.60.060.

Purpose—Severability—1998 ¢ 321: See notes following RCW
82.14.045.

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.
Additional notes found at www.leg.wa.gov

70A.15.1030 Definitions. The definitions in this sec-
tion apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Air contaminant" means dust, fumes, mist, smoke,
other particulate matter, vapor, gas, odorous substance, or
any combination thereof.

(2) "Air pollution" is presence in the outdoor atmosphere
of one or more air contaminants in sufficient quantities and of
such characteristics and duration as is, or is likely to be, inju-
rious to human health, plant or animal life, or property, or
which unreasonably interfere with enjoyment of life and
property. For the purpose of this chapter, air pollution shall
not include air contaminants emitted in compliance with
chapter 17.21 RCW.

(3) "Air quality standard" means an established concen-
tration, exposure time, and frequency of occurrence of an air
contaminant or multiple contaminants in the ambient air
which shall not be exceeded.
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(4) "Ambient air" means the surrounding outside air.

(5) "Authority" means any air pollution control agency
whose jurisdictional boundaries are coextensive with the
boundaries of one or more counties.

(6) "Best available control technology" (BACT) means
an emission limitation based on the maximum degree of
reduction for each air pollutant subject to regulation under
this chapter emitted from or that results from any new or
modified stationary source, that the permitting authority, on a
case-by-case basis, taking into account energy, environmen-
tal, and economic impacts and other costs, determines is
achievable for such a source or modification through applica-
tion of production processes and available methods, systems,
and techniques, including fuel cleaning, clean fuels, or treat-
ment or innovative fuel combustion techniques for control of
each such a pollutant. In no event shall application of "best
available control technology" result in emissions of any pol-
lutants that will exceed the emissions allowed by any applica-
ble standard under 40 C.F.R. Part 60 and Part 61, as they exist
on July 25, 1993, or their later enactments as adopted by ref-
erence by the director by rule. Emissions from any source uti-
lizing clean fuels, or any other means, to comply with this
subsection shall not be allowed to increase above levels that
would have been required under the definition of BACT as it
existed prior to enactment of the federal clean air act amend-
ments of 1990.

(7) "Best available retrofit technology" (BART) means
an emission limitation based on the degree of reduction
achievable through the application of the best system of con-
tinuous emission reduction for each pollutant that is emitted
by an existing stationary facility. The emission limitation
must be established, on a case-by-case basis, taking into con-
sideration the technology available, the costs of compliance,
the energy and nonair quality environmental impacts of com-
pliance, any pollution control equipment in use or in exis-
tence at the source, the remaining useful life of the source,
and the degree of improvement in visibility that might rea-
sonably be anticipated to result from the use of the technol-
ogy.
(8) "Board" means the board of directors of an authority.
(9) "Control officer" means the air pollution control offi-
cer of any authority.

(10) "Department" or "ecology" means the department of
ecology.

(11) "Emission" means a release of air contaminants into
the ambient air.

(12) "Emission standard" and "emission limitation"
mean a requirement established under the federal clean air act
or this chapter that limits the quantity, rate, or concentration
of emissions of air contaminants on a continuous basis,
including any requirement relating to the operation or main-
tenance of a source to assure continuous emission reduction,
and any design, equipment, work practice, or operational
standard adopted under the federal clean air act or this chap-
ter.

(13) "Fine particulate" means particulates with a diame-
ter of two and one-half microns and smaller.

(14) "Lowest achievable emission rate" (LAER) means
for any source that rate of emissions that reflects:

(a) The most stringent emission limitation that is con-
tained in the implementation plan of any state for such class
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or category of source, unless the owner or operator of the pro-
posed source demonstrates that such limitations are not
achievable; or

(b) The most stringent emission limitation that is
achieved in practice by such class or category of source,
whichever is more stringent.

In no event shall the application of this term permit a
proposed new or modified source to emit any pollutant in
excess of the amount allowable under applicable new source
performance standards.

(15) "Modification" means any physical change in, or
change in the method of operation of, a stationary source that
increases the amount of any air contaminant emitted by such
source or that results in the emission of any air contaminant
not previously emitted. The term modification shall be con-
strued consistent with the definition of modification in Sec-
tion 7411, Title 42, United States Code, and with rules imple-
menting that section.

(16) "Multicounty authority" means an authority which
consists of two or more counties.

(17) "New source" means (a) the construction or modifi-
cation of a stationary source that increases the amount of any
air contaminant emitted by such source or that results in the
emission of any air contaminant not previously emitted, and
(b) any other project that constitutes a new source under the
federal clean air act.

(18) "Permit program source" means a source required to
apply for or to maintain an operating permit under RCW
70A.15.2260.

(19) "Person" means an individual, firm, public or pri-
vate corporation, association, partnership, political subdivi-
sion of the state, municipality, or governmental agency.

(20) "Reasonably available control technology" (RACT)
means the lowest emission limit that a particular source or
source category is capable of meeting by the application of
control technology that is reasonably available considering
technological and economic feasibility. RACT is determined
on a case-by-case basis for an individual source or source cat-
egory taking into account the impact of the source upon air
quality, the availability of additional controls, the emission
reduction to be achieved by additional controls, the impact of
additional controls on air quality, and the capital and operat-
ing costs of the additional controls. RACT requirements for a
source or source category shall be adopted only after notice
and opportunity for comment are afforded.

(21) "Silvicultural burning" means burning of wood fiber
on forestland consistent with the provisions of RCW
70A.15.5120.

(22) "Source" means all of the emissions units including
quantifiable fugitive emissions, that are located on one or
more contiguous or adjacent properties, and are under the
control of the same person, or persons under common con-
trol, whose activities are ancillary to the production of a sin-
gle product or functionally related group of products.

(23) "Stationary source" means any building, structure,
facility, or installation that emits or may emit any air contam-
inant.

(24) "Trigger level" means the ambient level of fine par-
ticulates, measured in micrograms per cubic meter, that must
be detected prior to initiating a first or second stage of
impaired air quality under RCW 70A.15.3580. [2020 ¢ 20 §

[Title 70A RCW—page 17]



70A.15.1040

1081; 2005 ¢ 197 § 2; 1993 ¢ 252 § 2; 1991 ¢ 199 § 103; 1987
¢ 109 §33;1979¢c 141 § 119; 1969 ex.s. ¢ 168 § 2; 1967 ex.s.
c 61§ 1;1967 ¢ 238 § 2; 1957 ¢ 232 § 3. Formerly RCW
70.94.030.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.1040 Environmental excellence program
agreements—Effect on chapter. Notwithstanding any
other provision of law, any legal requirement under this chap-
ter, including any standard, limitation, rule, or order is super-
seded and replaced in accordance with the terms and provi-
sions of an environmental excellence program agreement,
entered into under chapter 43.21K RCW. [1997 ¢ 381 § 21.
Formerly RCW 70.94.033.]

Purpose—1997 ¢ 381: See RCW 43.21K.005.

70A.15.1050 Technical assistance program for regu-
lated community. The department shall establish a technical
assistance unit within its air quality program, consistent with
the federal clean air act, to provide the regulated community,
especially small businesses with:

(1) Information on air pollution laws, rules, compliance
methods, and technologies;

(2) Information on air pollution prevention methods and
technologies, and prevention of accidental releases;

(3) Assistance in obtaining permits and developing emis-
sion reduction plans;

(4) Information on the health and environmental effects
of air pollution.

No representatives of the department designated as part
of the technical assistance unit created in this section may
have any enforcement authority. Staff of the technical assis-
tance unit who provide on-site consultation at an industrial or
commercial facility and who observe violations of air quality
rules shall immediately inform the owner or operator of the
facility of such violations. On-site consultation visits shall
not be regarded as an inspection or investigation and no
notices or citations may be issued or civil penalties assessed
during such a visit. However, violations shall be reported to
the appropriate enforcement agency and the facility owner or
operator shall be notified that the violations will be reported.
No enforcement action shall be taken by the enforcement
agency for violations reported by technical assistance unit
staff unless and until the facility owner or operator has been
provided reasonable time to correct the violation. Violations
that place any person in imminent danger of death or substan-
tial bodily harm or cause physical damage to the property of
another in an amount exceeding one thousand dollars may
result in immediate enforcement action by the appropriate
enforcement agency. [1991 ¢ 199 § 308. Formerly RCW
70.94.035.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.1060 Transportation activities—'" Confor-
mity" determination requirements. In areas subject to a
state implementation plan, no state agency, metropolitan
planning organization, or local government shall approve or
fund a transportation plan, program, or project within or that
affects a nonattainment area unless a determination has been
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made that the plan, program, or project conforms with the
state implementation plan for air quality as required by the
federal clean air act.

Conformity determination shall be made by the state or
local government or metropolitan planning organization
administering or developing the plan, program, or project.

No later than eighteen months after May 15, 1991, the
director of the department of ecology and the secretary of
transportation, in consultation with other state, regional, and
local agencies as appropriate, shall adopt by rule criteria and
guidance for demonstrating and assuring conformity of plans,
programs, and projects that are wholly or partially federally
funded.

A project with a scope that is limited to preservation or
maintenance, or both, shall be exempted from a conformity
determination requirement. [1991 ¢ 199 § 219. Formerly
RCW 70.94.037.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.1070 Causing or permitting air pollution
unlawful—Exception. Except where specified in a variance
permit, as provided in RCW 70A.15.2310, it shall be unlaw-
ful for any person to cause air pollution or permit it to be
caused in violation of this chapter, or of any ordinance, reso-
lution, rule or regulation validly promulgated hereunder.
[2020c20 § 1082; 1980¢ 175§ 2; 1967 ¢ 238 § 3; 1957 c 232
§ 4. Formerly RCW 70.94.040.]

70A.15.1080 Exception—Burning wood at historic
structure. Except as otherwise provided in this section, any
building or structure listed on the national register of historic
sites, structures, or buildings established pursuant to 80 Stat.
915, 16 U.S.C. Sec. 470a, or on the state register established
pursuant to RCW 27.34.220, shall be permitted to burn wood
as it would have when it was a functioning facility as an
authorized exception to the provisions of this chapter. Such
burning of wood shall not be exempted from the provisions of
RCW 70A.15.6000 through 70A.15.6040. [2020 ¢ 20 §
1083; 1991 ¢ 199 § 506; 1983 ¢ 3 § 175; 1977 ex.s. ¢ 38 § 1.
Formerly RCW 70.94.041.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.1090 Policy to cooperate with federal govern-
ment. It is declared to be the policy of the state of Washing-
ton through the department of ecology to cooperate with the
federal government in order to insure the coordination of the
provisions of the federal and state clean air acts, and the
department is authorized and directed to implement and
enforce the provisions of this chapter in carrying out this pol-
icy as follows:

(1) To accept and administer grants from the federal gov-
ernment for carrying out the provisions of this chapter.

(2) To take all action necessary to secure to the state the
benefits of the federal clean air act. [1987 ¢ 109 § 49; 1969
ex.s. ¢ 168 § 45. Formerly RCW 70.94.510.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.1100 Issuance of enforceable order—Over-
burdened communities. The department or a local air
authority must issue an enforceable order under this chapter,
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consistent with RCW 70A.65.020(2) (b) and (c), to all per-
mitted or registered sources operating in overburdened com-
munities when, consistent with RCW 70A.65.020(2)(a), the
department determines that criteria pollutants are not being
reduced in an overburdened community and the department
or local air authority adopts stricter air quality standards,
emissions standards, or emissions limitations on criteria pol-
lutants. [2021 ¢ 316 § 35.]
Short title—2021 ¢ 316: See RCW 70A.65.900.

70A.15.1500 Air pollution control authorities cre-
ated—Activated authorities, composition, meetings—
Delineation of air pollution regions, considerations. (1) In
each county of the state there is hereby created an air pollu-
tion control authority, which shall bear the name of the
county within which it is located. The boundaries of each
authority shall be coextensive with the boundaries of the
county within which it is located. An authority shall include
all incorporated and unincorporated areas of the county
within which it is located.

(2) Except as provided in RCW 70A.15.2580, all author-
ities which are presently activated authorities shall carry out
the duties and exercise the powers provided in this chapter.
Those activated authorities which encompass contiguous
counties are declared to be and directed to function as a mul-
ticounty authority.

(3) All other air pollution control authorities are hereby
designated as inactive authorities.

(4) The boards of those authorities designated as acti-
vated authorities by this chapter shall be comprised of such
individuals as is provided in RCW 70A.15.2000. [2020 c 20
§ 1084; 1995 ¢ 135 § 5. Prior: 1991 ¢ 363 § 143; 1991 ¢ 199
§ 701; 1991 ¢ 125 § 1; prior: 1987 ¢ 505 § 60; 1987 ¢ 109 §
34; 1979 ¢ 141 § 120; 1967 ¢ 238 § 4. Formerly RCW
70.94.053.]

Intent—1995 ¢ 135: See note following RCW 29A.08.760.

Purpose—Captions not law—1991 ¢ 363: See notes following RCW
2.32.180.

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.1510 Air pollution control authority may be
activated by counties, when. The legislative authority of
any county may activate an air pollution control authority fol-
lowing a public hearing on its own motion, or upon a filing of
a petition signed by one hundred property owners within the
county. If the county legislative authority determines as a
result of the public hearing that:

(1) Air pollution exists or is likely to occur; and

(2) The city or town ordinances, or county resolutions, or
their enforcement, are inadequate to prevent or control air
pollution,
it may by resolution activate an air pollution control authority
or combine with a contiguous county or counties to form a
multicounty air pollution control authority. [1995 ¢ 135 § 6.
Prior: 1991 ¢ 363 § 144; 1991 ¢ 199 § 702; 1967 ¢ 238 § 5.
Formerly RCW 70.94.055.]

Intent—1995 ¢ 135: See note following RCW 29A.08.760.

Purpose—Captions not law—1991 ¢ 363: See notes following RCW
2.32.180.
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Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.1520 Multicounty authority may be formed
by contiguous counties—Name. The boards of county com-
missioners of two or more contiguous counties may, by joint
resolution, combine to form a multicounty air pollution con-
trol authority. Boundaries of such authority shall be coexten-
sive with the boundaries of the counties forming the author-
ity.

The name of the multicounty authority shall bear the
names of the counties making up such multicounty authority
or a name adopted by the board of such multicounty author-
ity. [1967 ¢ 238 § 6. Formerly RCW 70.94.057.]

70A.15.1530 Merger of active and inactive authori-
ties to form multicounty or regional authority—Proce-
dure. The respective boards of county commissioners of two
or more contiguous counties may merge any combination of
their several inactive or activated authorities to form one acti-
vated multicounty authority. Upon a determination that the
purposes of this chapter will be served by such merger, each
board of county commissioners may adopt the resolution pro-
viding for such merger. Such resolution shall become effec-
tive only when a similar resolution is adopted by the other
contiguous county or counties comprising the proposed
authority. The boundaries of such authority shall be coexten-
sive with the boundaries of the counties within which it is
located. [1969 ex.s. c 168 § 3; 1967 ¢ 238 § 11. Formerly
RCW 70.94.068.]

70A.15.1540 Merger of active and inactive authori-
ties to form multicounty or regional authority—Reorga-
nization of board of directors—Rules and regulations.
Whenever there occurs a merger of an inactive authority with
an activated authority or authorities, or of two activated
authorities to form a multicounty authority, the board of
directors shall be reorganized as provided in RCW
70A.15.2000, 70A.15.2010, and 70A.15.2020.

In the case of the merger of two or more activated
authorities the rules and regulations of each authority shall
continue in effect and shall be enforced within the jurisdic-
tion of each until such time as the board of directors adopts
rules and regulations applicable to the newly formed multi-
county authority.

In the case of the merger of an inactive authority with an
activated authority or authorities, upon approval of such
merger by the board or boards of county commissioners of
the county or counties comprising the existing activated
authority or authorities, the rules and regulations of the acti-
vated authority or authorities shall remain in effect until
superseded by the rules and regulations of the multicounty
authority as provided in RCW 70A.15.2540. [2020 c 20 §
1085; 1969 ex.s. ¢ 168 § 4; 1967 ¢ 238 § 12. Formerly RCW
70.94.069.]

70A.15.1550 Resolutions activating authorities—
Contents—Filings—Effective date of operation. The reso-
lution or resolutions activating an air pollution authority shall
specify the name of the authority and participating political
bodies; the authority's principal place of business; the terri-
tory included within it; and the effective date upon which
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such authority shall begin to transact business and exercise its
powers. In addition, such resolution or resolutions may spec-
ify the amount of money to be contributed annually by each
political subdivision, or a method of dividing expenses of the
air pollution control program. Upon the adoption of a resolu-
tion or resolutions calling for the activation of an authority or
the merger of an inactive or activated authority or several
activated authorities to form a multicounty authority, the gov-
erning body of each shall cause a certified copy of each such
ordinance or resolution to be filed in the office of the secre-
tary of state of the state of Washington. From and after the
date of filing with the secretary of state a certified copy of
each such resolution, or resolutions, or the date specified in
such resolution or resolutions, whichever is later, the author-
ity may begin to function and may exercise its powers.

Any authority activated by the provisions of this chapter
shall cause a certified copy of all information required by this
section to be filed in the office of the secretary of state of the
state of Washington. [1969 ex.s. ¢ 168 § 5; 1967 ¢ 238 § 13;
1957 ¢ 232 § 7. Formerly RCW 70.94.070.]

70A.15.1560 Powers and duties of authorities. An
activated authority shall be deemed a municipal corporation;
have right to perpetual succession; adopt and use a seal; may
sue and be sued in the name of the authority in all courts and
in all proceedings; and, may receive, account for, and dis-
burse funds, employ personnel, and acquire or dispose of any
interest in real or personal property within or without the
authority in the furtherance of its purposes. [1969 ex.s. ¢ 168
§ 6; 1967 ¢ 238 § 14. Formerly RCW 70.94.081.]

70A.15.1570 Cost-reimbursement agreements. (1)
An authority may enter into a written cost-reimbursement
agreement with a permit applicant or project proponent to
recover from the applicant or proponent the reasonable costs
incurred by the authority in carrying out the requirements of
this chapter, as well as the requirements of other relevant
laws, as they relate to permit coordination, environmental
review, application review, technical studies, and permit pro-
cessing.

(2) The cost-reimbursement agreement shall identify the
tasks and costs for work to be conducted under the agree-
ment. The agreement must include a schedule that states:

(a) The estimated number of weeks for initial review of
the permit application;

(b) The estimated number of revision cycles;

(c) The estimated number of weeks for review of subse-
quent revision submittals;

(d) The estimated number of billable hours of employee
time;

(e) The rate per hour; and

(f) A date for revision of the agreement if necessary.

(3) The written cost-reimbursement agreement shall be
negotiated with the permit applicant or project proponent.
Under the provisions of a cost-reimbursement agreement,
funds from the applicant or proponent shall be used by the air
pollution control authority to contract with an independent
consultant to carry out the work covered by the cost-reim-
bursement agreement. The air pollution control authority
may also use funds provided under a cost-reimbursement
agreement to hire temporary employees, to assign current
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staff to review the work of the consultant, to provide neces-
sary technical assistance when an independent consultant
with comparable technical skills is unavailable, and to
recover reasonable and necessary direct and indirect costs
that arise from processing the permit. The air pollution con-
trol authority shall, in developing the agreement, ensure that
final decisions that involve policy matters are made by the
agency and not by the consultant. The air pollution control
authority shall make an estimate of the number of permanent
staff hours to process the permits, and shall contract with
consultants or hire temporary employees to replace the time
and functions committed by these permanent staff to the proj-
ect. The billing process shall provide for accurate time and
cost accounting and may include a billing cycle that provides
for progress payments.

(4) The cost-reimbursement agreement must not nega-
tively impact the processing of other permit applications. In
order to maintain permit processing capacity, the agency may
hire outside consultants, temporary employees, or make
internal administrative changes. Consultants or temporary
employees hired as part of a cost-reimbursement agreement
or to maintain agency capacity are hired as agents of the state
not of the permit applicant. The provisions of chapter 42.52
RCW apply to any cost-reimbursement agreement, and to any
person hired as a result of a cost-reimbursement agreement.
Members of the air pollution control authority's board of
directors shall be considered as state officers, and employees
of the air pollution control authority shall be considered as
state employees, for the sole purpose of applying the restric-
tions of chapter 42.52 RCW to this section. [2009 ¢ 97 § 12;
2007 ¢ 94 § 14; 2003 ¢ 70 § 5; 2000 ¢ 251 § 6. Formerly RCW
70.94.085.]

Intent—Captions not law—Effective date—2000 ¢ 251: See notes
following RCW 43.21A.690.

70A.15.1580 Excess tax levy authorized—Election,
procedure, expense. An activated authority shall have the
power to levy additional taxes in excess of the constitutional
and/or statutory tax limitations for any of the authorized pur-
poses of such activated authority, not in excess of twenty-five
cents per thousand dollars of assessed value a year when
authorized so to do by the electors of such authority by a
three-fifths majority of those voting on the proposition at a
special election, to be held in the year in which the levy is
made, in the manner set forth in Article VII, section 2 (a) of
the Constitution of this state, as amended by Amendment 59
and as thereafter amended. Nothing herein shall be construed
to prevent holding the foregoing special election at the same
time as that fixed for a general election. The expense of all
special elections held pursuant to this section shall be paid by
the authority. [1973 Ist ex.s. ¢ 195 § 84; 1969 ex.s. ¢ 168 §
7; 1967 ¢ 238 § 15. Formerly RCW 70.94.091.]

Additional notes found at www.leg.wa.gov

70A.15.1590 Air pollution control authority—Fiscal
year—Adoption of budget—Contents. Notwithstanding
the provisions of RCW 1.16.030, the budget year of each
activated authority shall be the fiscal year beginning July 1st
and ending on the following June 30th. On or before the
fourth Monday in June of each year, each activated authority
shall adopt a budget for the following fiscal year. The acti-
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vated authority budget shall contain adequate funding and
provide for staff sufficient to carry out the provisions of all
applicable ordinances, resolutions, and local regulations
related to the reduction, prevention, and control of air pollu-
tion. The legislature acknowledges the need for the state to
provide reasonable funding to local authorities to carry out
the requirements of this chapter. The budget shall contain an
estimate of all revenues to be collected during the following
budget year, including any surplus funds remaining unex-
pended from the preceding year. The remaining funds
required to meet budget expenditures, if any, shall be desig-
nated as "supplemental income" and shall be obtained from
the component cities, towns, and counties in the manner pro-
vided in this chapter. The affirmative vote of three-fourths of
all members of the board shall be required to authorize emer-
gency expenditures. [1991 ¢ 199 § 703; 1975 1st ex.s. c 106
§ 1; 1969 ex.s. ¢ 168 § 8; 1967 ¢ 238 § 16. Formerly RCW
70.94.092.]
Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.1600 Methods for determining proportion of
supplemental income to be paid by component cities,
towns and counties—Payment. (1) Each component city or
town shall pay such proportion of the supplemental income to
the authority as determined by either one of the following
prescribed methods or by a combination of fifty percent of
one and fifty percent of the other as provided in subsection
(1)(c) of this section:

(a) Each component city or town shall pay such propor-
tion of the supplemental income as the assessed valuation of
property within its limits bears to the total assessed valuation
of taxable property within the activated authority.

(b) Each component city or town shall pay such propor-
tion of the supplemental income as the total population of
such city or town bears to the total population of the activated
authority. The population of the city or town shall be deter-
mined by the most recent census, estimate or survey by the
federal bureau of census or any state board or commission
authorized to make such a census, estimate or survey.

(¢) A combination of the methods prescribed in (a) and
(b) of this subsection: PROVIDED, That such combination
shall be of fifty percent of the method prescribed in (a) of this
subsection and fifty percent of the method prescribed in (b) of
this subsection.

(2) Each component county shall pay such proportion of
such supplemental income to the authority as determined by
either one of the following prescribed methods or by a com-
bination of fifty percent of one and fifty percent of the other
as prescribed in subsection (2)(c) of this section:

(a) Each component county shall pay such proportion of
such supplemental income as the assessed valuation of the
property within the unincorporated area of such county lying
within the activated authority bears to the total assessed valu-
ation of taxable property within the activated authority.

(b) Each component county shall pay such proportion of
the supplemental income as the total population of the unin-
corporated area of such county bears to the total population of
the activated authority. The population of the county shall be
determined by the most recent census, estimate or survey by
the federal bureau of census or any state board or commission
authorized to make such a census, estimate or survey.
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(c) A combination of the methods prescribed in (a) and
(b) of this subsection: PROVIDED, That such combination
shall be of fifty percent of the method prescribed in (a) of this
subsection and fifty percent of the method prescribed in (b) of
this subsection.

(3) In making such determination of the assessed valua-
tion of property in the component cities, towns and counties,
the board shall use the last available assessed valuations. The
board shall certify to each component city, town and county,
prior to the fourth Monday in June of each year, the share of
the supplemental income to be paid by such component city,
town or county for the next calendar year. The latter shall
then include such amount in its budget for the ensuing calen-
dar year, and during such year shall pay to the activated
authority, in equal quarterly installments, the amount of its
supplemental share. [1969 ex.s. ¢ 168 § 9; 1967 ¢ 238 § 17.
Formerly RCW 70.94.093.]

70A.15.1610 Designation of authority treasurer and
auditor—Duties. The treasurer of each component city,
town, or county shall create a separate fund into which shall
be paid all money collected from taxes or from any other
available sources, levied by or obtained for the activated
authority on property or on any other available sources in
such city, town, or county . The collected money shall be for-
warded quarterly by the treasurer of each such city, town, or
county to the treasurer of the county designated by the board
as the treasurer for the authority. The treasurer of the county
designated to serve as treasurer of the authority shall estab-
lish and maintain funds as authorized by the board.

Money shall be disbursed from funds collected under
this section upon warrants drawn by either the authority or
the auditor of the county designated by the board as the audi-
tor for the authority, as authorized by the board.

If an authority chooses to use a county auditor for the
disbursement of funds, the respective county shall be reim-
bursed by the board for services rendered by the auditor of
the respective county in connection with the disbursement of
funds under this section. [2007 ¢ 164 § 1; 1969 ex.s. c 168 §
10; 1967 ¢ 238 § 18. Formerly RCW 70.94.094.]

70A.15.1620 Assessed valuation of taxable property,
certification by county assessors. It shall be the duty of the
assessor of each component county to certify annually to the
board the aggregate assessed valuation of all taxable property
in all incorporated and unincorporated areas situated in any
activated authority as the same appears from the last assess-
ment roll of his or her county. [2012 ¢ 117 § 405; 1969 ex.s.
c 168 § 11; 1967 ¢ 238 § 19. Formerly RCW 70.94.095.]

70A.15.1630 Authorization to borrow money. An
activated authority shall have the power when authorized by
a majority of all members of the board to borrow money from
any component city, town or county and such cities, towns
and counties are hereby authorized to make such loans or
advances on such terms as may be mutually agreed upon by
the board and the legislative bodies of any such component
city, town or county to provide funds to carry out the pur-
poses of the activated authority. [1969 ex.s.c 168 § 12; 1967
¢ 238 § 20. Formerly RCW 70.94.096.]
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70A.15.1640 Special air pollution studies—Contracts
for conduct of. In addition to paying its share of the supple-
mental income of the activated authority, each component
city, town, or county shall have the power to contract with
such authority and expend funds for the conduct of special
studies, investigations, plans, research, advice, or consulta-
tion relating to air pollution and its causes, effects, preven-
tion, abatement, and control as such may affect any arca
within the boundaries of the component city, town, or county,
and which could not be performed by the authority with funds
otherwise available to it. Any component city, town or
county which contracts for the conduct of such special air
pollution studies, investigations, plans, research, advice or
consultation with any entity other than the activated authority
shall require that such an entity consult with the activated
authority. [1975 1st ex.s. ¢ 106 § 2. Formerly RCW
70.94.097.]

70A.15.2000 Air pollution control authority—Board
of directors—Composition—Term. (1) The governing
body of each authority shall be known as the board of direc-
tors.

(2)(a) In the case of an authority comprised of one
county, with a population of less than four hundred thousand
people, the board shall be comprised of two appointees of the
city selection committee, at least one of whom shall represent
the city having the most population in the county, and two
representatives to be designated by the board of county com-
missioners.

(b) In the case of an authority comprised of one county,
with a population of equal to or greater than four hundred
thousand people, the board shall be comprised of three
appointees of cities, one each from the two cities with the
most population in the county and one appointee of the city
selection committee representing the other cities, and one
representative to be designated by the board of county com-
missioners.

(c) In the case of an authority comprised of two, three,
four, or five counties, the board shall be comprised of one
appointee from each county, who shall represent the city hav-
ing the most population in such county, to be designated by
the mayor and city council of such city, and one representa-
tive from each county to be designated by the board of county
commissioners of each county making up the authority.

(d) In the case of an authority comprised of six or more
counties, the board shall be comprised of one representative
from each county to be designated by the board of county
commissioners of each county making up the authority, and
three appointees, one each from the three largest cities within
the local authority's jurisdiction to be appointed by the mayor
and city council of such city.

(3) If the board of an authority otherwise would consist
of an even number, the members selected as above provided
shall agree upon and elect an additional member who shall
be:

(a) In the case of an authority comprised of one county
with a population of equal to or greater than four hundred
thousand people, a citizen residing in the county who demon-
strates significant professional experience in the field of pub-
lic health, air quality protection, or meteorology; or
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(b) In the case of an authority comprised of one county,
with a population less than four hundred thousand people, or
of more than one county, either a member of the governing
body of one of the towns, cities or counties comprising the
authority, or a private citizen residing in the authority.

(4) The terms of office of board members shall be four
years.

(5) If an appointee is unable to complete his or her term
as a board member, the vacancy for that office must be filled
by the same method as the original appointment, except for
the appointment by the city selection committee, which must
use the method in RCW 70A.15.2020(1) for replacements.
The person appointed as a replacement will serve the remain-
der of the term for that office.

(6) Wherever a member of a board has a potential con-
flict of interest in an action before the board, the member
shall declare to the board the nature of the potential conflict
prior to participating in the action review. The board shall, if
the potential conflict of interest, in the judgment of a majority
of the board, may prevent the member from a fair and objec-
tive review of the case, remove the member from participa-
tion in the action. [2020 ¢ 20 § 1086; 2009 ¢ 254 § 1; 2006 ¢
227§ 1; 1991 ¢ 199 § 704; 1989 ¢ 150 § 1; 1969 ex.s. c 168
§ 13; 1967 ¢ 238 § 21; 1957 ¢ 232 § 10. Formerly RCW
70.94.100.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.2010 City selection committees. There shall
be a separate and distinct city selection committee for each
county making up an authority. The membership of such
committee shall consist of the mayor of each incorporated
city and town within such county, except that the mayors of
the cities, with the most population in a county, having
already designated appointees to the board of an air pollution
control authority comprised of a single county shall not be
members of the committee. A majority of the members of
each city selection committee shall constitute a quorum.
[2006 ¢ 227 § 2; 1967 ¢ 238 § 22; 1963 ¢ 27 § 1; 1957 ¢ 232
§ 11. Formerly RCW 70.94.110.]

70A.15.2020 City selection committees—Meetings,
notice, recording officer—Alternative mail balloting—
Notice. (1) The city selection committee of each county
which is included within an authority shall meet within one
month after the activation of such authority for the purpose of
making its initial appointments to the board of such authority
and thereafter whenever necessary for the purpose of making
succeeding appointments. All meetings shall be held upon at
least two weeks written notice to each member of the city
selection committee of each county and he or she shall give
such notice upon request of any member of such committee.
A similar notice shall be given to the general public by a pub-
lication of such notice in a newspaper of general circulation
in such authority. The authority shall act as recording officer,
maintain its records, and give appropriate notice of its pro-
ceedings and actions.

(2) As an alternative to meeting in accordance with sub-
section (1) of this section, the authority may administer the
appointment process through the mail.

(a) At least four months prior to the expiration of the
term of office, the authority must mail a request to each of the
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members of the city selection committee seeking nomina-
tions to the office. The members of the selection committee
shall return the nomination to the authority at its official
address within fourteen days.

(b) If an unexpected vacancy occurs, the authority must,
within thirty days after becoming aware of the vacancy, mail
a request to each of the members of the city selection com-
mittee seeking nominations to the office. The members of the
city selection committee shall return the nomination to the
authority at its official address within fourteen days after the
request was made.

(c) Within five business days of the close of the nomina-
tion period, the authority will mail ballots by certified mail to
each of the members of the city selection committee, specify-
ing the date by which to return the completed ballot which is
the last day of the third month prior to the expiration of the
term of office. Each mayor who chooses to participate in the
balloting shall mark the choice for appointment, sign the bal-
lot, and return the ballot to the authority. Each completed bal-
lot shall be date-stamped upon receipt by the mayor or staff
of the mayor of the city or town. The timely return of com-
pleted ballots by a majority of the members of each city
selection committee constitutes a quorum and the common
choice by a majority of the quorum constitutes a valid
appointment.

(3) At least two weeks' written notice must be given by
the authority to each member of the city selection committee
prior to the nomination process. A similar notice shall be
given to the general public by publication in a newspaper of
general circulation in the authority. A single notice is suffi-
cient for both the nomination process and the balloting pro-
cess. [2017 ¢ 37 §6;2012 ¢ 117 § 406; 2009 c 254 § 2; 1995
c261 §2;1969 ex.s.c 168 § 14; 1967 ¢ 238 § 23; 1957 ¢ 232
§ 12. Formerly RCW 70.94.120.]

70A.15.2030 Air pollution control authority—Board
of directors—Powers, quorum, officers, compensation.
The board shall exercise all powers of the authority except as
otherwise provided. The board shall conduct its first meeting
within thirty days after all of its members have been
appointed or designated as provided in RCW 70A.15.2000.
The board shall meet at least ten times per year. All meetings
shall be publicly announced prior to their occurrence. All
meetings shall be open to the public. A majority of the board
shall constitute a quorum for the transaction of business and
shall be necessary for any action taken by the board. The
board shall elect from its members a chair and such other
officers as may be necessary. Any member of the board may
designate a regular alternate to serve on the board in his or her
place with the same authority as the member when he or she
is unable to attend. In no event may a regular alternate serve
as the permanent chair. Each member of the board, or his or
her representative, shall receive from the authority compen-
sation consistent with such authority's rates (but not to exceed
one thousand dollars per year) for time spent in the perfor-
mance of duties under this chapter, plus the actual and neces-
sary expenses incurred by the member in such performance.
The board may appoint a control officer, and any other per-
sonnel, and shall determine their salaries, and pay same,
together with any other proper indebtedness, from authority
funds. [2020 ¢ 20 § 1087; 1998 ¢ 342 § 1; 1991 ¢ 199 § 705;
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1969 ex.s. c 168 § 15; 1967 ¢ 238 § 24; 1957 ¢ 232 § 13. For-
merly RCW 70.94.130.]
Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.2040 Air pollution control authority—Pow-
ers and duties of activated authority. The board of any
activated authority in addition to any other powers vested in
them by law, shall have power to:

(1) Adopt, amend and repeal its own rules and regula-
tions, implementing this chapter and consistent with it, after
consideration at a public hearing held in accordance with
chapter 42.30 RCW. Rules and regulations shall also be
adopted in accordance with the notice and adoption proce-
dures set forth in RCW 34.05.320, those provisions of RCW
34.05.325 that are not in conflict with chapter 42.30 RCW,
and with the procedures of RCW 34.05.340, *34.05.355
through 34.05.380, and with chapter 34.08 RCW, except that
rules shall not be published in the Washington Administra-
tive Code. Judicial review of rules adopted by an authority
shall be in accordance with Part V of chapter 34.05 RCW. An
air pollution control authority shall not be deemed to be a
state agency.

(2) Hold hearings relating to any aspect of or matter in
the administration of this chapter not prohibited by the provi-
sions of chapter 62, Laws of 1970 ex. sess. and in connection
therewith issue subpoenas to compel the attendance of wit-
nesses and the production of evidence, administer oaths and
take the testimony of any person under oath.

(3) Issue such orders as may be necessary to effectuate
the purposes of this chapter and enforce the same by all
appropriate administrative and judicial proceedings subject
to the rights of appeal as provided in chapter 62, Laws of
1970 ex. sess.

(4) Require access to records, books, files and other
information specific to the control, recovery or release of air
contaminants into the atmosphere.

(5) Secure necessary scientific, technical, administrative
and operational services, including laboratory facilities, by
contract or otherwise.

(6) Prepare and develop a comprehensive plan or plans
for the prevention, abatement and control of air pollution
within its jurisdiction.

(7) Encourage voluntary cooperation by persons or
affected groups to achieve the purposes of this chapter.

(8) Encourage and conduct studies, investigation and
research relating to air pollution and its causes, effects, pre-
vention, abatement and control.

(9) Collect and disseminate information and conduct
educational and training programs relating to air pollution.

(10) Advise, consult, cooperate and contract with agen-
cies and departments and the educational institutions of the
state, other political subdivisions, industries, other states,
interstate or interlocal agencies, and the United States gov-
ernment, and with interested persons or groups.

(11) Consult, upon request, with any person proposing to
construct, install, or otherwise acquire an air contaminant
source or device or system for the control thereof, concerning
the efficacy of such device or system, or the air pollution
problems which may be related to the source, device or sys-
tem. Nothing in any such consultation shall be construed to
relieve any person from compliance with this chapter, ordi-
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nances, resolutions, rules and regulations in force pursuant
thereto, or any other provision of law.

(12) Accept, receive, disburse and administer grants or
other funds or gifts from any source, including public and pri-
vate agencies and the United States government for the pur-
pose of carrying out any of the functions of this chapter.
[1991 ¢ 199 § 706; 1970 ex.s. ¢ 62 § 56; 1969 ex.s. ¢ 168 §
16; 1967 ¢ 238 § 25. Formerly RCW 70.94.141.]

*Reviser's note: RCW 34.05.355 was repealed by 1995 ¢ 403 § 305.
Finding—1991 ¢ 199: See note following RCW 70A.15.1005.
Additional notes found at www.leg.wa.gov

70A.15.2050 Subpoena powers—Witnesses, expenses
and mileage—Rules and regulations. In connection with
the subpoena powers given in RCW 70A.15.2040(2):

(1) In any hearing held under RCW 70A.15.2310 and
70A.15.2530, the board or the department, and their autho-
rized agents:

(a) Shall issue a subpoena upon the request of any party
and, to the extent required by rule or regulation, upon a state-
ment or showing of general relevance and reasonable scope
of the evidence sought;

(b) May issue a subpoena upon their own motion.

(2) The subpoena powers given in RCW 70A.15.2040(2)
shall be statewide in effect.

(3) Witnesses appearing under the compulsion of a sub-
poena in a hearing before the board or the department shall be
paid the same fees and mileage that are provided for wit-
nesses in the courts of this state. Such fees and mileage, and
the cost of duplicating records required to be produced by
subpoena issued upon the motion of the board or department,
shall be paid by the board or department. Such fees and mile-
age, and the cost of producing records required to be pro-
duced by subpoena issued upon the request of a party, shall
be paid by that party.

(4) If an individual fails to obey the subpoena, or obeys
the subpoena but refuses to testify when required concerning
any matter under examination or investigation or the subject
of the hearing, the board or department shall file its written
report thereof and proof of service of its subpoena, in any
court of competent jurisdiction in the county where the exam-
ination, hearing, or investigation is being conducted. There-
upon, the court shall forthwith cause the individual to be
brought before it and, upon being satisfied that the subpoena
is within the jurisdiction of the board or department and oth-
erwise in accordance with law, shall punish him or her as if
the failure or refusal related to a subpoena from or testimony
in that court.

(5) The department may make such rules and regulations
as to the issuance of its own subpoenas as are not inconsistent
with the provisions of this chapter. [2020 ¢ 20 § 1088; 2012
c 117 § 407; 1987 ¢ 109 § 35; 1969 ex.s. c 168 § 17; 1967 ¢
238 § 26. Formerly RCW 70.94.142.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.2060 Federal aid. Any authority exercising the
powers and duties prescribed in this chapter may make appli-
cation for, receive, administer, and expend any federal aid,
under federal legislation from any agency of the federal gov-
ernment, for the prevention and control of air pollution or the
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development and administration of programs related to air
pollution control and prevention, as permitted by RCW
70A.15.2040(12): PROVIDED, That any such application
shall be submitted to and approved by the department. The
department shall adopt rules and regulations establishing
standards for such approval and shall approve any such appli-
cation, if it is consistent with this chapter, and any other
applicable requirements of law. [2020 ¢ 20 § 1089; 1987 ¢
109 § 36; 1969 ex.s. ¢ 168 § 18; 1967 ¢ 238 § 27. Formerly
RCW 70.94.143.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.2200 Classification of air contaminant
sources—Registration—Fee—Registration program
defined—Adoption of rules requiring persons to report
emissions of greenhouse gases. (1) The board of any acti-
vated authority or the department, may classify air contami-
nant sources, by ordinance, resolution, rule or regulation,
which in its judgment may cause or contribute to air pollu-
tion, according to levels and types of emissions and other
characteristics which cause or contribute to air pollution, and
may require registration or reporting or both for any such
class or classes. Classifications made pursuant to this section
may be for application to the area of jurisdiction of such
authority, or the state as a whole or to any designated area
within the jurisdiction, and shall be made with special refer-
ence to effects on health, economic and social factors, and
physical effects on property.

(2) Except as provided in subsection (3) of this section,
any person operating or responsible for the operation of air
contaminant sources of any class for which the ordinances,
resolutions, rules or regulations of the department or board of
the authority, require registration or reporting shall register
therewith and make reports containing information as may be
required by such department or board concerning location,
size and height of contaminant outlets, processes employed,
nature of the contaminant emission and such other informa-
tion as is relevant to air pollution and available or reasonably
capable of being assembled. In the case of emissions of
greenhouse gases as defined in RCW 70A.45.010 the depart-
ment shall adopt rules requiring reporting of those emissions.
The department or board may require that such registration or
reporting be accompanied by a fee, and may determine the
amount of such fee for such class or classes: PROVIDED,
That the amount of the fee shall only be to compensate for the
costs of administering such registration or reporting program
which shall be defined as initial registration and annual or
other periodic reports from the source owner providing infor-
mation directly related to air pollution registration, on-site
inspections necessary to verify compliance with registration
requirements, data storage and retrieval systems necessary
for support of the registration program, emission inventory
reports and emission reduction credits computed from infor-
mation provided by sources pursuant to registration program
requirements, staff review, including engineering or other
reliable analysis for accuracy and currentness, of information
provided by sources pursuant to registration program require-
ments, clerical and other office support provided in direct fur-
therance of the registration program, and administrative sup-
port provided in directly carrying out the registration pro-
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gram: PROVIDED FURTHER, That any such registration
made with either the board or the department shall preclude a
further registration and reporting with any other board or the
department, except that emissions of greenhouse gases as
defined in RCW 70A.45.010 must be reported as required
under subsection (5) of this section.

All registration program and reporting fees collected by
the department shall be deposited in the air pollution control
account. All registration program fees collected by the local
air authorities shall be deposited in their respective treasuries.

(3) If a registration or report has been filed for a grain
warehouse or grain elevator as required under this section,
registration, reporting, or a registration program fee shall not,
after January 1, 1997, again be required under this section for
the warehouse or elevator unless the capacity of the ware-
house or elevator as listed as part of the license issued for the
facility has been increased since the date the registration or
reporting was last made. If the capacity of the warehouse or
elevator listed as part of the license is increased, any registra-
tion or reporting required for the warehouse or elevator under
this section must be made by the date the warehouse or eleva-
tor receives grain from the first harvest season that occurs
after the increase in its capacity is listed in the license.

This subsection does not apply to a grain warehouse or
grain elevator if the warehouse or elevator handles more than
10,000,000 bushels of grain annually.

(4) For the purposes of subsection (3) of this section:

(a) A "grain warehouse" or "grain elevator" is an estab-
lishment classified in standard industrial classification (SIC)
code 5153 for wholesale trade for which a license is required
and includes, but is not limited to, such a licensed facility that
also conducts cleaning operations for grain;

(b) A "license" is a license issued by the department of
agriculture licensing a facility as a grain warchouse or grain
elevator under chapter 22.09 RCW or a license issued by the
federal government licensing a facility as a grain warechouse
or grain elevator for purposes similar to those of licensure for
the facility under chapter 22.09 RCW; and

(c) "Grain" means a grain or a pulse.

(5)(a) The department shall adopt rules requiring persons
to report emissions of greenhouse gases as defined in RCW
70A.45.010 where those emissions from a single facility, or
from electricity or fossil fuels sold in Washington by a single
supplier or local distribution company, meet or exceed
10,000 metric tons of carbon dioxide equivalent annually.
The rules adopted by the department must support implemen-
tation of the program created in RCW 70A.65.060. In addi-
tion, the rules must require that:

(i) Emissions of greenhouse gases resulting from the
combustion of fossil fuels be reported separately from emis-
sions of greenhouse gases resulting from the combustion of
biomass; and

(i1) Each annual report must include emissions data for
the preceding calendar year and must be submitted to the
department by March 31st of the year in which the report is
due, except for an electric power entity, which must submit
its report by June 1st of the year in which the report is due.

(b)(1) The department may by rule include additional
gases to the definition of "greenhouse gas" in RCW
70A.45.010 only if the gas has been designated as a green-
house gas by the United States congress, by the United States
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environmental protection agency, or included in external
greenhouse gas emission trading programs with which Wash-
ington has pursuant to RCW 70A.65.210. Prior to including
additional gases to the definition of "greenhouse gas" in
RCW 70A.45.010, the department shall notify the appropri-
ate committees of the legislature.

(i1) The department may by rule exempt persons who are
required to report greenhouse gas emissions to the United
States environmental protection agency and who emit less
than 10,000 metric tons carbon dioxide equivalent annually.

(iii) The department must establish a methodology for
persons who are not required to report under this section to
voluntarily report their greenhouse gas emissions.

(c)(i) The department shall review and if necessary
update its rules whenever:

(A) The United States environmental protection agency
adopts final amendments to 40 C.F.R. Part 98 to ensure con-
sistency with federal reporting requirements for emissions of
greenhouse gases; or

(B) Needed to ensure consistency with emissions report-
ing requirements for jurisdictions with which Washington
has entered a linkage agreement.

(i1) The department shall not amend its rules in a manner
that conflicts with this section.

(d) The department shall share any reporting information
reported to it with the local air authority in which the person
reporting under the rules adopted by the department operates.

(e) The fee provisions in subsection (2) of this section
apply to reporting of emissions of greenhouse gases. Persons
required to report under (a) of this subsection who fail to
report or pay the fee required in subsection (2) of this section
are subject to enforcement penalties under this chapter. The
department shall enforce the reporting rule requirements.
When a person that holds a compliance obligation under
RCW 70A.65.080 fails to submit an emissions data report or
fails to obtain a positive emissions data verification statement
in accordance with (g)(ii) of this subsection, the department
may assign an emissions level for that person.

(f) The energy facility site evaluation council shall,
simultaneously with the department, adopt rules that impose
greenhouse gas reporting requirements in site certifications
on owners or operators of a facility permitted by the energy
facility site evaluation council. The greenhouse gas reporting
requirements imposed by the energy facility site evaluation
council must be the same as the greenhouse gas reporting
requirements imposed by the department. The department
shall share any information reported to it from facilities per-
mitted by the energy facility site evaluation council with the
council, including notice of a facility that has failed to report
as required. The energy facility site evaluation council shall
contract with the department to monitor the reporting require-
ments adopted under this section.

(g)(i) The department must establish by rule the methods
of verifying the accuracy of emissions reports.

(i1) Verification requirements apply at a minimum to per-
sons required to report under (a) of this subsection with emis-
sions that equal or exceed 25,000 metric tons of carbon diox-
ide equivalent emissions, including carbon dioxide from bio-
mass-derived fuels, or to persons who have a compliance
obligation under RCW 70A.65.080 in any year of the current
compliance period. The department may adopt rules to accept
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verification reports from another jurisdiction with a linkage
agreement pursuant to RCW 70A.65.180 in cases where the
department deems that the methods or procedures are sub-
stantively similar.

(h)(i) The definitions in RCW 70A.45.010 apply
throughout this subsection (5) unless the context clearly
requires otherwise.

(i1) For the purpose of this subsection (5), the term "sup-
plier" includes: (A) Suppliers that produce, import, or
deliver, or any combination of producing, importing, or
delivering, a quantity of fuel products in Washington that, if
completely combusted, oxidized, or used in other processes,
would result in the release of greenhouse gases in Washing-
ton equivalent to or higher than the threshold established
under (a) of this subsection; and (B) suppliers of carbon diox-
ide that produce, import, or deliver a quantity of carbon diox-
ide in Washington that, if released, would result in emissions
equivalent to or higher than the threshold established under
(a) of this subsection.

(iii) For the purpose of this subsection (5), the term "per-
son" includes: (A) An owner or operator of a facility; (B) a
supplier; or (C) an electric power entity.

(iv) For the purpose of this subsection (5), the term
"facility" includes facilities that directly emit greenhouse
gases in Washington equivalent to the threshold established
under (a) of this subsection with at least one source category
listed in the United States environmental protection agency's
mandatory greenhouse gas reporting regulation, 40 C.F.R.
Part 98 Subparts C through I and RR through UU, as adopted
on April 25, 2011.

(v) For the purpose of this subsection (5), the term "elec-
tric power entity" includes any of the following that supply
electric power in Washington with associated emissions of
greenhouse gases equal to or above the threshold established
under (a) of this subsection: (A) Electricity importers and
exporters; (B) retail providers, including multijurisdictional
retail providers; and (C) first jurisdictional deliverers, as
defined in RCW 70A.65.010, not otherwise included here.
[2022 ¢ 181 § 9; 2021 ¢ 316 § 33; 2020 ¢ 20 § 1090; 2010 ¢
146 §2; 2008 ¢ 14 § 5;2005 ¢ 138 § 1; 1997 ¢ 410 § 1; 1993
€252 §3;1987 ¢ 109 § 37; 1984 ¢ 88 § 2; 1969 ex.s. c 168 §
19; 1967 ¢ 238 § 28. Formerly RCW 70.94.151.]

Short title—2021 ¢ 316: See RCW 70A.65.900.

Findings—Intent—Scope of chapter 14, Laws of 2008—2008 c 14:
See RCW 70A.45.005 and 70A.45.900.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.2210 Notice may be required of construction
of proposed new contaminant source—Submission of
plans—Approval, disapproval—Emission control—'"De
minimis new sources' defined. (1) The department of ecol-
ogy or board of any authority may require notice of the estab-
lishment of any proposed new sources except single-family
and duplex dwellings or de minimis new sources as defined
in rules adopted under subsection (11) of this section. The
department of ecology or board may require such notice to be
accompanied by a fee and determine the amount of such fee:
PROVIDED, That the amount of the fee may not exceed the
cost of reviewing the plans, specifications, and other infor-
mation and administering such notice: PROVIDED FUR-
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THER, That any such notice given or notice of construction
application submitted to either the board or to the department
of ecology shall preclude a further submittal of a duplicate
application to any board or to the department of ecology.

(2) The department shall, after opportunity for public
review and comment, adopt rules that establish a workload-
driven process for determination and review of the fee cover-
ing the direct and indirect costs of processing a notice of con-
struction application and a methodology for tracking reve-
nues and expenditures. All new source fees collected by the
delegated local air authorities from sources shall be deposited
in the dedicated accounts of their respective treasuries. All
new source fees collected by the department from sources
shall be deposited in the air pollution control account.

(3) Within thirty days of receipt of a notice of construc-
tion application, the department of ecology or board may
require, as a condition precedent to the establishment of the
new source or sources covered thereby, the submission of
plans, specifications, and such other information as it deems
necessary to determine whether the proposed new source will
be in accord with applicable rules and regulations in force
under this chapter. If on the basis of plans, specifications, or
other information required under this section the department
of ecology or board determines that the proposed new source
will not be in accord with this chapter or the applicable ordi-
nances, resolutions, rules, and regulations adopted under this
chapter, it shall issue an order denying permission to estab-
lish the new source. If on the basis of plans, specifications, or
other information required under this section, the department
of ecology or board determines that the proposed new source
will be in accord with this chapter, and the applicable rules
and regulations adopted under this chapter, it shall issue an
order of approval for the establishment of the new source or
sources, which order may provide such conditions as are rea-
sonably necessary to assure the maintenance of compliance
with this chapter and the applicable rules and regulations
adopted under this chapter. Every order of approval under
this chapter must be reviewed prior to issuance by a profes-
sional engineer or staff under the supervision of a profes-
sional engineer in the employ of the department of ecology or
board.

(4) The determination required under subsection (3) of
this section shall include a determination of whether the oper-
ation of the new air contaminant source at the location pro-
posed will cause any ambient air quality standard to be
exceeded.

(5) New source review of a modification shall be limited
to the emission unit or units proposed to be modified and the
air contaminants whose emissions would increase as a result
of the modification.

(6) Nothing in this section shall be construed to authorize
the department of ecology or board to require the use of emis-
sion control equipment or other equipment, machinery, or
devices of any particular type, from any particular supplier,
or produced by any particular manufacturer.

(7) Any features, machines, and devices constituting
parts of or called for by plans, specifications, or other infor-
mation submitted pursuant to subsection (1) or (3) of this sec-
tion shall be maintained and operate in good working order.

(8) The absence of an ordinance, resolution, rule, or reg-
ulation, or the failure to issue an order pursuant to this section

(2022 Ed.)



Washington Clean Air Act

shall not relieve any person from his or her obligation to com-
ply with applicable emission control requirements or with
any other provision of law.

(9) Within thirty days of receipt of a notice of construc-
tion application the department of ecology or board shall
either notify the applicant in writing that the application is
complete or notify the applicant in writing of all additional
information necessary to complete the application. Within
sixty days of receipt of a complete application the department
or board shall either (a) issue a final decision on the applica-
tion, or (b) for those projects subject to public notice, initiate
notice and comment on a proposed decision, followed as
promptly as possible by a final decision. A person seeking
approval to construct or modify a source that requires an
operating permit may elect to integrate review of the operat-
ing permit application or amendment required by RCW
70A.15.2260 and the notice of construction application
required by this section. A notice of construction application
designated for integrated review shall be processed in accor-
dance with operating permit program procedures and dead-
lines.

(10) A notice of construction approval required under
subsection (3) of this section shall include a determination
that the new source will achieve best available control tech-
nology. If more stringent controls are required under federal
law, the notice of construction shall include a determination
that the new source will achieve the more stringent federal
requirements. Nothing in this subsection is intended to
diminish other state authorities under this chapter.

(11) No person is required to submit a notice of construc-
tion or receive approval for a new source that is deemed by
the department of ecology or board to have de minimis
impact on air quality. The department of ecology shall adopt
and periodically update rules identifying categories of de
minimis new sources. The department of ecology may iden-
tify de minimis new sources by category, size, or emission
thresholds.

(12) For purposes of this section, "de minimis new
sources" means new sources with trivial levels of emissions
that do not pose a threat to human health or the environment.
[2020 ¢ 20 § 1091. Prior: 1996 ¢ 67 § 1; 1996 ¢ 29 § 1; 1993
€ 252 § 4; 1991 ¢ 199 § 302; 1973 Ist ex.s. ¢ 193 § 2; 1969
ex.s. ¢ 168 § 20; 1967 ¢ 238 § 29. Formerly RCW 70.94.152.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Use of emission credits to be consistent with new source review program:
RCW 704.15.6230.

70A.15.2220 Existing stationary source—Replace-
ment or substantial alteration of emission control technol-
ogy. Any person proposing to replace or substantially alter
the emission control technology installed on an existing sta-
tionary source emission unit shall file a notice of construction
application with the jurisdictional permitting authority. For
projects not otherwise reviewable under RCW 70A.15.2210,
the permitting authority may (1) require that the owner or
operator employ reasonably available control technology for
the affected emission unit and (2) may prescribe reasonable
operation and maintenance conditions for the control equip-
ment. Within thirty days of receipt of an application for
notice of construction under this section the permitting
authority shall either notify the applicant in writing that the
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application is complete or notify the applicant in writing of
all additional information necessary to complete the applica-
tion. Within thirty days of receipt of a complete application
the permitting authority shall either issue an order of
approval or a proposed RACT determination for the proposed
project. Construction shall not commence on a project subject
to review under this section until the permitting authority
issues a final order of approval. However, any notice of con-
struction application filed under this section shall be deemed
to be approved without conditions if the permitting authority
takes no action within thirty days of receipt of a complete
application for a notice of construction. [2020 ¢ 20 § 1092;
1991 ¢ 199 § 303. Formerly RCW 70.94.153.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.2230 RACT requirements. (1) RACT as
defined in RCW 70A.15.1030 is required for existing sources
except as otherwise provided in RCW 70A.15.3000(9).

(2) RACT for each source category containing three or
more sources shall be determined by rule except as provided
in subsection (3) of this section.

(3) Source-specific RACT determinations may be per-
formed under any of the following circumstances:

(a) As authorized by RCW 70A.15.2220;

(b) When required by the federal clean air act;

(c) For sources in source categories containing fewer
than three sources;

(d) When an air quality problem, for which the source is
a contributor, justifies a source-specific RACT determination
prior to development of a categorical RACT rule; or

(¢) When a source-specific RACT determination is
needed to address either specific air quality problems for
which the source is a significant contributor or source-spe-
cific economic concerns.

(4) By January 1, 1994, ecology shall develop a list of
sources and source categories requiring RACT review and a
schedule for conducting that review. Ecology shall review the
list and schedule within six months of receiving the initial
operating permit applications and at least once every five
years thereafter. In developing the list to determine the sched-
ule of RACT review, ecology shall consider emission reduc-
tions achievable through the use of new available technolo-
gies and the impacts of those incremental reductions on air
quality, the remaining useful life of previously installed con-
trol equipment, the impact of the source or source category
on air quality, the number of years since the last BACT,
RACT, or LAER determination for that source and other rel-
evant factors. Prior to finalizing the list and schedule, ecol-
ogy shall consult with local air authorities, the regulated com-
munity, environmental groups, and other interested individu-
als and organizations. The department and local authorities
shall revise RACT requirements, as needed, based on the
review conducted under this subsection.

(5) In determining RACT, ecology and local authorities
shall utilize the factors set forth in RCW 70A.15.1030 and
shall consider RACT determinations and guidance made by
the federal environmental protection agency, other states and
local authorities for similar sources, and other relevant fac-
tors. In establishing or revising RACT requirements, ecology
and local authorities shall address, where practicable, all air
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contaminants deemed to be of concern for that source or
source category.

(6) Emission standards and other requirements contained
in rules or regulatory orders in effect at the time of operating
permit issuance or renewal shall be considered RACT for
purposes of permit issuance or renewal. RACT determina-
tions under subsections (2) and (3) of this section shall be
incorporated into operating permits as provided in RCW
70A.15.2260 and rules implementing that section.

(7) The department and local air authorities are autho-
rized to assess and collect a fee to cover the costs of develop-
ing, establishing, or reviewing categorical or case-by-case
RACT requirements. The fee shall apply to determinations of
RACT requirements as defined under this section and RCW
70A.15.3000(9). The amount of the fee may not exceed the
direct and indirect costs of establishing the requirement for
the particular source or the pro rata portion of the direct and
indirect costs of establishing the requirement for the relevant
source category. The department shall, after opportunity for
public review and comment, adopt rules that establish a
workload-driven process for determination and review of the
fee covering the direct and indirect costs of its RACT deter-
minations and a methodology for tracking revenues and
expenditures. All such RACT determination fees collected by
the delegated local air authorities from sources shall be
deposited in the dedicated accounts of their respective trea-
suries. All such RACT fees collected by the department from
sources shall be deposited in the air pollution control account.
[2020 ¢ 20 § 1093; 1996 ¢ 29 § 2; 1993 ¢ 252 § 8. Formerly
RCW 70.94.154.]

70A.15.2240 Control of emissions—Bubble con-
cept—Schedules of compliance. (1) As used in subsection
(3) of this section, the term "bubble" means an air pollution
control system which permits aggregate measurements of
allowable emissions, for a single category of pollutant, for
emissions points from a specified emissions-generating facil-
ity or facilities. Individual point source emissions levels from
such specified facility or facilities may be modified provided
that the aggregate limit for the specified sources is not
exceeded.

(2) Whenever any regulation relating to emission stan-
dards or other requirements for the control of emissions is
adopted which provides for compliance with such standards
or requirements no later than a specified time after the date of
adoption of the regulation, the appropriate activated air pollu-
tion control authority or, if there be none, the department of
ecology shall, by permit or regulatory order, issue to air con-
taminant sources subject to the standards or requirements,
schedules of compliance setting forth timetables for the
achievement of compliance as expeditiously as practicable,
but in no case later than the time specified in the regulation.
Interim dates in such schedules for the completion of steps of
progress toward compliance shall be as enforceable as the
final date for full compliance therein.

(3) Wherever requirements necessary for the attainment
of air quality standards or, where such standards are not
exceeded, for the maintenance of air quality can be achieved
through the use of a control program involving the bubble
concept, such program may be authorized by a regulatory
order or orders or permit issued to the air contaminant source
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or sources involved. Such order or permit shall only be autho-
rized after the control program involving the bubble concept
is accepted by [the] United States environmental protection
agency as part of an approved state implementation plan. Any
such order or permit provision shall restrict total emissions
within the bubble to no more than would otherwise be
allowed in the aggregate for all emitting processes covered.
The orders or permits provided for by this subsection shall be
issued by the department or the authority with jurisdiction. If
the bubble involves interjurisdictional approval, concurrence
in the total program must be secured from each regulatory
entity concerned. [1991 ¢ 199 § 305; 1981 ¢ 224 § 1; 1973
Ist ex.s. ¢ 193 § 3. Formerly RCW 70.94.155.]
Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Use of emission credits to be consistent with bubble program: RCW
704.15.6230.

70A.15.2250 Preemption of uniform building and
fire codes. The department and local air pollution control
authorities shall preempt the application of chapter 9 of the
uniform building code and article 80 of the uniform fire code
by other state agencies and local governments for the pur-
poses of controlling outdoor air pollution from industrial and
commercial sources, except where authorized by chapter 199,
Laws of 1991. Actions by other state agencies and local gov-
ernments under article 80 of the uniform fire code to take
immediate action in response to an emission that presents a
physical hazard or imminent health hazard are not preempted.
[1991 ¢ 199 § 315. Formerly RCW 70.94.157.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.2260 Operating permits for air contaminant
sources—Generally—Fees, report to legislature. The
department of ecology, or board of an authority, shall require
renewable permits for the operation of air contaminant
sources subject to the following conditions and limitations:

(1) Permits shall be issued for a term of five years. A per-
mit may be modified or amended during its term at the
request of the permittee, or for any reason allowed by the fed-
eral clean air act. The rules adopted pursuant to subsection
(2) of this section shall include rules for permit amendments
and modifications. The terms and conditions of a permit shall
remain in effect after the permit itself expires if the permittee
submits a timely and complete application for permit
renewal.

(2)(a) Rules establishing the elements for a statewide
operating permit program and the process for permit applica-
tion and renewal consistent with federal requirements shall
be established by the department by January 1, 1993. The
rules shall provide that every proposed permit must be
reviewed prior to issuance by a professional engineer or staff
under the direct supervision of a professional engineer in the
employ of the permitting authority. The permit program
established by these rules shall be administered by the depart-
ment and delegated local air authorities. Rules developed
under this subsection shall not preclude a delegated local air
authority from including in a permit its own more stringent
emission standards and operating restrictions.

(b) The board of any local air pollution control authority
may apply to the department of ecology for a delegation order
authorizing the local authority to administer the operating
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permit program for sources under that authority's jurisdiction.
The department shall, by order, approve such delegation, if
the department finds that the local authority has the technical
and financial resources, to discharge the responsibilities of a
permitting authority under the federal clean air act. A delega-
tion request shall include adequate information about the
local authority's resources to enable the department to make
the findings required by this subsection. However, any dele-
gation order issued under this subsection shall take effect
ninety days after the environmental protection agency autho-
rizes the local authority to issue operating permits under the
federal clean air act.

(c) Except for the authority granted the energy facility
site evaluation council to issue permits for the new construc-
tion, reconstruction, or enlargement or operation of new
energy facilities under chapter 80.50 RCW, the department
may exercise the authority, as delegated by the environmental
protection agency, to administer Title IV of the federal clean
air act as amended and to delegate such administration to
local authorities as applicable pursuant to (b) of this subsec-
tion.

(3) In establishing technical standards, defined in RCW
70A.15.1030, the permitting authority shall consider and, if
found to be appropriate, give credit for waste reduction
within the process.

(4) Operating permits shall apply to all sources (a) where
required by the federal clean air act, and (b) for any source
that may cause or contribute to air pollution in such quantity
as to create a threat to the public health or welfare. Subsection
(b) of this subsection is not intended to apply to small busi-
nesses except when both of the following limitations are sat-
isfied: (i) The source is in an area exceeding or threatening to
exceed federal or state air quality standards; and (ii) the
department provides a reasonable justification that requiring
a source to have a permit is necessary to meet a federal or
state air quality standard, or to prevent exceeding a standard
in an area threatening to exceed the standard. For purposes of
this subsection "areas threatening to exceed air quality stan-
dards" shall mean areas projected by the department to
exceed such standards within five years. Prior to identifying
threatened areas the department shall hold a public hearing or
hearings within the proposed areas.

(5) Sources operated by government agencies are not
exempt under this section.

(6) Within one hundred eighty days after the United
States environmental protection agency approves the state
operating permit program, a person required to have a permit
shall submit to the permitting authority a compliance plan
and permit application, signed by a responsible official, certi-
fying the accuracy of the information submitted. Until per-
mits are issued, existing sources shall be allowed to operate
under presently applicable standards and conditions provided
that such sources submit complete and timely permit applica-
tions.

(7) All draft permits shall be subject to public notice and
comment. The rules adopted pursuant to subsection (2) of this
section shall specify procedures for public notice and com-
ment. Such procedures shall provide the permitting agency
with an opportunity to respond to comments received from
interested parties prior to the time that the proposed permit is
submitted to the environmental protection agency for review
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pursuant to section 505(a) of the federal clean air act. In the
event that the environmental protection agency objects to a
proposed permit pursuant to section 505(b) of the federal
clean air act, the permitting authority shall not issue the per-
mit, unless the permittee consents to the changes required by
the environmental protection agency.

(8) The procedures contained in chapter 43.21B RCW
shall apply to permit appeals. The pollution control hearings
board may stay the effectiveness of any permit issued under
this section during the pendency of an appeal filed by the per-
mittee, if the permittee demonstrates that compliance with the
permit during the pendency of the appeal would require sig-
nificant expenditures that would not be necessary in the event
that the permittee prevailed on the merits of the appeal.

(9) After the effective date of any permit program pro-
mulgated under this section, it shall be unlawful for any per-
son to: (a) Operate a permitted source in violation of any
requirement of a permit issued under this section; or (b) fail
to submit a permit application at the time required by rules
adopted under subsection (2) of this section.

(10) Each air operating permit shall state the origin of
and specific legal authority for each requirement included
therein. Every requirement in an operating permit shall be
based upon the most stringent of the following requirements:

(a) The federal clean air act and rules implementing that
act, including provision of the approved state implementation
plan;

(b) This chapter and rules adopted thereunder;

(¢) In permits issued by a local air pollution control
authority, the requirements of any order or regulation adopted
by that authority;

(d) Chapter 70A.388 RCW and rules adopted thereun-
der; and

(e) Chapter 80.50 RCW and rules adopted thereunder.

(11) Consistent with the provisions of the federal clean
air act, the permitting authority may issue general permits
covering categories of permitted sources, and temporary per-
mits authorizing emissions from similar operations at multi-
ple temporary locations.

(12) Permit program sources within the territorial juris-
diction of an authority delegated the operating permit pro-
gram shall file their permit applications with that authority,
except that permit applications for sources regulated on a
statewide basis pursuant to RCW 70A.15.3080 shall be filed
with the department. Permit program sources outside the ter-
ritorial jurisdiction of a delegated authority shall file their
applications with the department. Permit program sources
subject to chapter 80.50 RCW shall, irrespective of their
location, file their applications with the energy facility site
evaluation council.

(13) When issuing operating permits to coal-fired elec-
tric generating plants, the permitting authority shall establish
requirements consistent with Title IV of the federal clean air
act.

(14)(a) The department and the local air authorities are
authorized to assess and to collect, and each source emitting
one hundred tons or more per year of a regulated pollutant
shall pay an interim assessment to fund the development of
the operating permit program during fiscal year 1994.

(b) The department shall conduct a workload analysis
and prepare an operating permit program development bud-
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get for fiscal year 1994. The department shall allocate among
all sources emitting one hundred tons or more per year of a
regulated pollutant during calendar year 1992 the costs iden-
tified in its program development budget according to a
three-tiered model, with each of the three tiers being equally
weighted, based upon:

(1) The number of sources;

(i1) The complexity of sources; and

(iii) The size of sources, as measured by the quantity of
each regulated pollutant emitted by the source.

(c) Each local authority and the department shall collect
from sources under their respective jurisdictions the interim
fee determined by the department and shall remit the fee to
the department.

(d) Each local authority may, in addition, allocate its fis-
cal year 1994 operating permit program development costs
among the sources under its jurisdiction emitting one hun-
dred tons or more per year of a regulated pollutant during cal-
endar year 1992 and may collect an interim fee from these
sources. A fee assessed pursuant to this subsection (14)(d)
shall be collected at the same time as the fee assessed pursu-
ant to (c) of this subsection.

(e) The fees assessed to a source under this subsection
shall be limited to the first seven thousand five hundred tons
for each regulated pollutant per year.

(15)(a) The department shall determine the persons lia-
ble for the fee imposed by subsection (14) of this section,
compute the fee, and provide by November 1, 1993, the iden-
tity of the fee payer with the computation of the fee to each
local authority and to the department of revenue for collec-
tion. The department of revenue shall collect the fee com-
puted by the department from the fee payers under the juris-
diction of the department. The administrative, collection, and
penalty provisions of chapter 82.32 RCW shall apply to the
collection of the fee by the department of revenue. The
department shall provide technical assistance to the depart-
ment of revenue for decisions made by the department of rev-
enue pursuant to RCW 82.32.160 and 82.32.170. All interim
fees collected by the department of revenue on behalf of the
department and all interim fees collected by local authorities
on behalf of the department shall be deposited in the air oper-
ating permit account. The interim fees collected by the local
air authorities to cover their permit program development
costs under subsection (14)(d) of this section shall be depos-
ited in the dedicated accounts of their respective treasuries.

(b) All fees identified in this section shall be due and
payable on March 1, 1994, except that the local air pollution
control authorities may adopt by rule an earlier date on which
fees are to be due and payable. The section 5, chapter 252,
Laws of 1993 amendments to RCW 70A.15.2260 do not have
the effect of terminating, or in any way modifying, any liabil-
ity, civil or criminal, incurred pursuant to the provisions of
RCW 70A.15.2260 (15) and (17) as they existed prior to July
25, 1993.

(16) For sources or source categories not required to
obtain permits under subsection (4) of this section, the
department or local authority may establish by rule control
technology requirements. If control technology rule revisions
are made by the department or local authority under this sub-
section, the department or local authority shall consider the
remaining useful life of control equipment previously
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installed on existing sources before requiring technology
changes. The department or any local air authority may issue
a general permit, as authorized under the federal clean air act,
for such sources.

(17) Emissions of greenhouse gases as defined in RCW
70A.45.010 must be reported as required by RCW
70A.15.2200. The reporting provisions of RCW
70A.15.2200 shall not apply to any other emissions from any
permit program source after the effective date of United
States environmental protection agency approval of the state
operating permit program. [2020 ¢ 20 § 1094; 2008 c 14 § 6;
1993 ¢ 252 § 5; 1991 ¢ 199 § 301. Formerly RCW
70.94.161.]

Findings—Intent—Scope of chapter 14, Laws of 2008—2008 ¢ 14:
See RCW 70A.45.005 and 70A.45.900.

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.
Air operating permit account: RCW 704.15.1010.

70A.15.2270 Annual fees from operating permit pro-
gram source to cover cost of program. (1) The department
and delegated local air authorities are authorized to deter-
mine, assess, and collect, and each permit program source
shall pay, annual fees sufficient to cover the direct and indi-
rect costs of implementing a state operating permit program
approved by the United States environmental protection
agency under the federal clean air act. However, a source that
receives its operating permit from the United States environ-
mental protection agency shall not be considered a permit
program source so long as the environmental protection
agency continues to act as the permitting authority for that
source. Each permitting authority shall develop by rule a fee
schedule allocating among its permit program sources the
costs of the operating permit program, and may, by rule,
establish a payment schedule whereby periodic installments
of the annual fee are due and payable more frequently. All
operating permit program fees collected by the department
shall be deposited in the air operating permit account. All
operating permit program fees collected by the delegated
local air authorities shall be deposited in their respective air
operating permit accounts or other accounts dedicated exclu-
sively to support of the operating permit program. The fees
assessed under this subsection shall first be due not less than
forty-five days after the United States environmental protec-
tion agency delegates to the department the authority to
administer the operating permit program and then annually
thereafter.

The department shall establish, by rule, procedures for
administrative appeals to the department regarding the fee
assessed pursuant to this subsection.

(2) The fee schedule developed by each permitting
authority shall fully cover and not exceed both its permit
administration costs and the permitting authority's share of
statewide program development and oversight costs.

(a) Permit administration costs are those incurred by
each permitting authority, including the department, in
administering and enforcing the operating permit program
with respect to sources under its jurisdiction. Costs associated
with the following activities are fee eligible as these activities
relate to the operating permit program and to the sources per-
mitted by a permitting authority, including, where applicable,
sources subject to a general permit:
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(i) Preapplication assistance and review of an application
and proposed compliance plan for a permit, permit revision,
or renewal;

(i1) Source inspections, testing, and other data-gathering
activities necessary for the development of a permit, permit
revision, or renewal;

(iii) Acting on an application for a permit, permit revi-
sion, or renewal, including the costs of developing an appli-
cable requirement as part of the processing of a permit, per-
mit revision, or renewal, preparing a draft permit and fact
sheet, and preparing a final permit, but excluding the costs of
developing BACT, LAER, BART, or RACT requirements
for criteria and toxic air pollutants;

(iv) Notifying and soliciting, reviewing and responding
to comment from the public and contiguous states and tribes,
conducting public hearings regarding the issuance of a draft
permit and other costs of providing information to the public
regarding operating permits and the permit issuance process;

(v) Modeling necessary to establish permit limits or to
determine compliance with permit limits;

(vi) Reviewing compliance certifications and emissions
reports and conducting related compilation and reporting
activities;

(vii) Conducting compliance inspections, complaint
investigations, and other activities necessary to ensure that a
source is complying with permit conditions;

(viil) Administrative enforcement activities and penalty
assessment, excluding the costs of proceedings before the
pollution control hearings board and all costs of judicial
enforcement;

(ix) The share attributable to permitted sources of the
development and maintenance of emissions inventories;

(x) The share attributable to permitted sources of ambi-
ent air quality monitoring and associated recording and
reporting activities;

(xi) Training for permit administration and enforcement;

(xii) Fee determination, assessment, and collection,
including the costs of necessary administrative dispute reso-
lution and penalty collection;

(xiii) Required fiscal audits, periodic performance
audits, and reporting activities;

(xiv) Tracking of time, revenues and expenditures, and
accounting activities;

(xv) Administering the permit program including the
costs of clerical support, supervision, and management;

(xvi) Provision of assistance to small businesses under
the jurisdiction of the permitting authority as required under
section 507 of the federal clean air act; and

(xvii) Other activities required by operating permit regu-
lations issued by the United States environmental protection
agency under the federal clean air act.

(b) Development and oversight costs are those incurred
by the department in developing and administering the state
operating permit program, and in overseeing the administra-
tion of the program by the delegated local permitting author-
ities. Costs associated with the following activities are fee eli-
gible as these activities relate to the operating permit pro-
gram:

(i) Review and determinations necessary for delegation
of authority to administer and enforce a permit program to a
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local air authority under RCW 70A.15.2260(2) and
70A.15.6240;

(i1) Conducting fiscal audits and periodic performance
audits of delegated local authorities, and other oversight
functions required by the operating permit program;

(iii) Administrative enforcement actions taken by the
department on behalf of a permitting authority, including
those actions taken by the department under RCW
70A.15.6050, but excluding the costs of proceedings before
the pollution control hearings board and all costs of judicial
enforcement;

(iv) Determination and assessment with respect to each
permitting authority of the fees covering its share of the costs
of development and oversight;

(v) Training and assistance for permit program adminis-
tration and oversight, including training and assistance
regarding technical, administrative, and data management
issues;

(vi) Development of generally applicable regulations or
guidance regarding the permit program or its implementation
or enforcement;

(vii) State codification of federal rules or standards for
inclusion in operating permits;

(viii) Preparation of delegation package and other activ-
ities associated with submittal of the state permit program to
the United States environmental protection agency for
approval, including ongoing coordination activities;

(ix) General administration and coordination of the state
permit program, related support activities, and other agency
indirect costs, including necessary data management and
quality assurance;

(x) Required fiscal audits and periodic performance
audits of the department, and reporting activities;

(xi) Tracking of time, revenues and expenditures, and
accounting activities;

(xii) Public education and outreach related to the operat-
ing permit program, including the maintenance of a permit
register;

(xiii) The share attributable to permitted sources of com-
piling and maintaining emissions inventories;

(xiv) The share attributable to permitted sources of ambi-
ent air quality monitoring, related technical support, and
associated recording activities;

(xv) The share attributable to permitted sources of mod-
eling activities;

(xvi) Provision of assistance to small business as
required under section 507 of the federal clean air act as it
exists on July 25, 1993, or its later enactment as adopted by
reference by the director by rule;

(xvii) Provision of services by the department of revenue
and the office of the state attorney general and other state
agencies in support of permit program administration;

(xviii) A one-time revision to the state implementation
plan to make those administrative changes necessary to
ensure coordination of the state implementation plan and the
operating permit program; and

(xix) Other activities required by operating permit regu-
lations issued by the United States environmental protection
agency under the federal clean air act.
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(3) The responsibility for operating permit fee determi-
nation, assessment, and collection is to be shared by the
department and delegated local air authorities as follows:

(a) Each permitting authority, including the department,
acting in its capacity as a permitting authority, shall develop
a fee schedule and mechanism for collecting fees from the
permit program sources under its jurisdiction; the fees col-
lected by each authority shall be sufficient to cover its costs
of permit administration and its share of the department's
costs of development and oversight. Each delegated local
authority shall remit to the department its share of the depart-
ment's development and oversight costs.

(b) Only those local air authorities to whom the depart-
ment has delegated the authority to administer the program
pursuant to RCW 70A.15.2260(2) (b) and (c¢) and
70A.15.6240 shall have the authority to administer and col-
lect operating permit fees. The department shall retain the
authority to administer and collect such fees with respect to
the sources within the jurisdiction of a local air authority until
the effective date of program delegation to that air authority.

(c) The department shall allocate its development and
oversight costs among all permitting authorities, including
the department, in proportion to the number of permit pro-
gram sources under the jurisdiction of each authority, except
that extraordinary costs or other costs readily attributable to a
specific permitting authority may be assessed that authority.
For purposes of this subsection, all sources covered by a sin-
gle general permit shall be treated as one source.

(4) The department and each delegated local air authority
shall adopt by rule a general permit fee schedule for sources
under their respective jurisdictions after such time as the
department adopts provisions for general permit issuance.
Within ninety days of the time that the department adopts a
general permit fee schedule, the department shall report to the
relevant standing committees of the legislature regarding the
general permit fee schedules adopted by the department and
by the delegated local air authorities. The permit administra-
tion costs of each general permit shall be allocated equitably
among only those sources subject to that general permit. The
share of development and oversight costs attributable to each
general permit shall be determined pursuant to subsection
(3)(c) of this section.

(5) The fee schedule developed by the department shall
allocate among the sources for whom the department acts as
a permitting authority, other than sources subject to a general
permit, those portions of the department's permit administra-
tion costs and the department's share of the development and
oversight costs which the department does not plan to recover
under its general permit fee schedule or schedules as follows:

(a) The department shall allocate its permit administra-
tion costs and its share of the development and oversight
costs not recovered through general permit fees according to
a three-tiered model based upon:

(i) The number of permit program sources under its juris-
diction;

(i1) The complexity of permit program sources under its
jurisdiction; and

(iii) The size of permit program sources under its juris-
diction, as measured by the quantity of each regulated pollut-
ant emitted by the source.

(b) Each of the three tiers shall be equally weighted.
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(c) The department may, in addition, allocate activities-
based costs readily attributable to a specific source to that
source under RCW 70A.15.2210(1) and 70A.15.2230(7).

The quantity of each regulated pollutant emitted by a
source shall be determined based on the annual emissions
during the most recent calendar year for which data is avail-
able.

(6) The department shall, after opportunity for public
review and comment, adopt rules that establish a process for
development and review of its operating permit program fee
schedule, a methodology for tracking program revenues and
expenditures, and, for both the department and the delegated
local air authorities, a system of fiscal audits, reports, and
periodic performance audits.

(a) The fee schedule development and review process
shall include the following:

(1) The department shall conduct a biennial workload
analysis. The department shall provide the opportunity for
public review of and comment on the workload analysis. The
department shall review and update its workload analysis
during each biennial budget cycle, taking into account infor-
mation gathered by tracking previous revenues, time, and
expenditures and other information obtained through fiscal
audits and performance audits.

(1) The department shall prepare a biennial budget based
upon the resource requirements identified in the workload
analysis for that biennium. In preparing the budget, the
department shall take into account the projected operating
permit account balance at the start of the biennium. The
department shall provide the opportunity for public review of
and comment on the proposed budget. The department shall
review and update its budget each biennium.

(iii) The department shall develop a fee schedule allocat-
ing the department's permit administration costs and its share
of the development and oversight costs among the depart-
ment's permit program sources using the methodology
described in subsection (5) of this section. The department
shall provide the opportunity for public review of and com-
ment on the allocation methodology and fee schedule. The
department shall provide procedures for administrative reso-
lution of disputes regarding the source data on which alloca-
tion determinations are based; these procedures shall be
designed such that resolution occurs prior to the completion
of the allocation process. The department shall review and
update its fee schedule annually.

(b) The methodology for tracking revenues and expendi-
tures shall include the following:

(i) The department shall develop a system for tracking
revenues and expenditures that provides the maximum prac-
ticable information. At a minimum, revenues from fees col-
lected under the operating permit program shall be tracked on
a source-specific basis and time and expenditures required to
administer the program shall be tracked on the basis of source
categories and functional categories. Each general permit
will be treated as a separate source category for tracking and
accounting purposes.

(i1) The department shall use the information obtained
from tracking revenues, time, and expenditures to modify the
workload analysis required in subsection (6)(a) of this sec-
tion.
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(iii) The information obtained from tracking revenues,
time, and expenditures shall not provide a basis for challenge
to the amount of an individual source's fee.

(c) The system of fiscal audits, reports, and periodic per-
formance audits shall include the following:

(1) The department and the delegated local air authorities
shall periodically report information about the air operating
permit program on the department's website.

(i1) The department shall arrange for fiscal audits and
routine performance audits and for periodic intensive perfor-
mance audits of each permitting authority and of the depart-
ment.

(7) Each local air authority requesting delegation shall,
after opportunity for public review and comment, publish
regulations which establish a process for development and
review of its operating permit program fee schedule, and a
methodology for tracking its revenues and expenditures.
These regulations shall be submitted to the department for
review and approval as part of the local authority's delegation
request.

(8 As wused in this section and in RCW
70A.15.2260(14), "regulated pollutant" shall have the same
meaning as defined in section 502(b) of the federal clean air
act as it exists on July 25, 1993, or its later enactment as
adopted by reference by the director by rule.

(9) Fee structures as authorized under this section shall
remain in effect until such time as the legislature authorizes
an alternative structure following receipt of the report
required by this subsection. [2020 ¢ 20 § 1095; 2014 ¢ 76 §
5; 1998 ¢ 245 § 129; 1993 ¢ 252 § 6. Formerly RCW
70.94.162.]

70A.15.2280 Source categories not required to have a
permit—Recommendations. The department shall prepare
recommendations to reduce air emissions for source catego-
ries not generally required to have a permit under RCW
70A.15.2260. Such recommendations shall not require any
action by the owner or operator of a source and shall be con-
sistent with rules adopted under chapter 70A.214 RCW. The
recommendations shall include but not be limited to: Process
changes, product substitution, equipment modifications, haz-
ardous substance use reduction, recycling, and energy effi-
ciency. [2020 ¢ 20 § 1096; 1991 ¢ 199 § 304. Formerly RCW
70.94.163.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.2290 Gasoline vapor recovery devices—Lim-
itation on requiring. (1) A gasoline vapor recovery device
that captures vapors during vehicle fueling may only be
required at a service station, or any other gasoline dispensing
facility supplying fuel to the general public, in any of the fol-
lowing circumstances:

(a) The facility sells in excess of six hundred thousand
gallons of gasoline per year and is located in a county, any
part of which is designated as nonattainment for ozone under
the federal clean air act, 42 U.S.C. Sec. 7407; or

(b) The facility sells in excess of six hundred thousand
gallons of gasoline per year and is located in a county where
a maintenance plan has been adopted by a local air pollution
control authority or the department of ecology that includes
gasoline vapor recovery devices as a control strategy; or
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(c) From March 30, 1996, until December 31, 1998, in
any facility that sells in excess of one million two hundred
thousand gallons of gasoline per year and is located in an
ozone-contributing county. For purposes of this section, an
ozone-contributing county means a county in which the emis-
sions have contributed to the formation of ozone in any
county where violations of federal ozone standards have been
measured, and includes: Cowlitz, Island, Kitsap, Lewis,
Skagit, Thurston, Wahkiakum, and Whatcom counties; or

(d) After December 31, 1998, in any facility that sells in
excess of eight hundred forty thousand gallons of gasoline
per year and is located in any county, no part of which is des-
ignated as nonattainment for ozone under the federal clean air
act, 42 U.S.C. Sec. 7407, provided that the department of
ecology determines by December 31, 1997, that the use of
gasoline vapor control devices in the county is important to
achieving or maintaining attainment status in any other
county.

(2) This section does not preclude the department of
ecology or any local air pollution authority from requiring a
gasoline vapor recovery device that captures vapors during
vehicle refueling as part of the regulation of sources as pro-
vided in RCW 70A.15.2210, 70A.15.3000, or 70A.15.2040
or where required under 42 U.S.C. Sec. 7412. [2020 ¢ 20 §
1097; 1996 ¢ 294 § 1. Formerly RCW 70.94.165.]

Additional notes found at www.leg.wa.gov

70A.15.2300 Air pollution control authority control
officer. Any activated authority which has adopted an ordi-
nance, resolution, or valid rules and regulations as provided
herein for the control and prevention of air pollution shall
appoint a full time control officer, whose sole responsibility
shall be to observe and enforce the provisions of this chapter
and all orders, ordinances, resolutions, or rules and regula-
tions of such activated authority pertaining to the control and
prevention of air pollution. [1991 ¢ 199 § 707; 1969 ex.s. ¢
168 § 21; 1967 ¢ 238 § 30; 1957 ¢ 232 § 17. Formerly RCW
70.94.170.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.2310 Variances—Application for—Consid-
erations—Limitations—Renewals—Review. (1) Any per-
son who owns or is in control of any plant, building, struc-
ture, establishment, process or equipment may apply to the
department of ecology or appropriate local authority board
for a variance from rules or regulations governing the quality,
nature, duration or extent of discharges of air contaminants.
The application shall be accompanied by such information
and data as the department of ecology or board may require.
The department of ecology or board may grant such variance,
provided that variances to state rules shall require the depart-
ment's approval prior to being issued by a local authority
board. The total time period for a variance and renewal of
such variance shall not exceed one year. Variances may be
issued by either the department or a local board but only after
public hearing or due notice, if the department or board finds
that:

(a) The emissions occurring or proposed to occur do not
endanger public health or safety or the environment; and
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(b) Compliance with the rules or regulations from which
variance is sought would produce serious hardship without
equal or greater benefits to the public.

(2) No variance shall be granted pursuant to this section
until the department of ecology or board has considered the
relative interests of the applicant, other owners of property
likely to be affected by the discharges, and the general public.

(3) Any variance or renewal thereof shall be granted
within the requirements of subsection (1) of this section and
under conditions consistent with the reasons therefor, and
within the following limitations:

(a) If the variance is granted on the ground that there is
no practicable means known or available for the adequate
prevention, abatement or control of the pollution involved, it
shall be only until the necessary means for prevention, abate-
ment or control become known and available, and subject to
the taking of any substitute or alternate measures that the
department of ecology or board may prescribe.

(b) If the variance is granted on the ground that compli-
ance with the particular requirement or requirements from
which variance is sought will require the taking of measures
which, because of their extent or cost, must be spread over a
considerable period of time, it shall be for a period not to
exceed such reasonable time as, in the view of the department
of ecology or board is requisite for the taking of the necessary
measures. A variance granted on the ground specified herein
shall contain a timetable for the taking of action in an expedi-
tious manner and shall be conditioned on adherence to such
timetable.

(c) If the variance is granted on the ground that it is jus-
tified to relieve or prevent hardship of a kind other than that
provided for in (a) and (b) of this subsection, it shall be for
not more than one year.

(4) Any variance granted pursuant to this section may be
renewed on terms and conditions and for periods which
would be appropriate on initial granting of a variance. If com-
plaint is made to the department of ecology or board on
account of the variance, no renewal thereof shall be granted
unless following a public hearing on the complaint on due
notice the department or board finds that renewal is justified.
No renewal shall be granted except on application therefor.
Any such application shall be made at least sixty days prior to
the expiration of the variance. Immediately upon receipt of an
application for renewal, the department of ecology or board
shall give public notice of such application in accordance
with rules of the department of ecology or board.

(5) A variance or renewal shall not be a right of the appli-
cant or holder thereof but shall be granted at the discretion of
the department of ecology or board. However, any applicant
adversely affected by the denial or the terms and conditions
of the granting of an application for a variance or renewal of
a variance by the department of ecology or board may obtain
judicial review thereof under the provisions of chapter 34.05
RCW as now or hereafter amended.

(6) Nothing in this section and no variance or renewal
granted pursuant hereto shall be construed to prevent or limit
the application of the emergency provisions and procedures
of RCW 70A.15.6000 through 70A.15.6040 to any person or
his or her property.

(7) An application for a variance, or for the renewal
thereof, submitted to the department of ecology or board pur-
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suant to this section shall be approved or disapproved by the
department or board within sixty-five days of receipt unless
the applicant and the department of ecology or board agree to
a continuance.

(8) Variances approved under this section shall not be
included in orders or permits provided for in RCW
70A.15.2260 or 70A.15.2210 until such time as the variance
has been accepted by the United States environmental protec-
tion agency as part of an approved state implementation plan.
[2020 ¢ 20 § 1098; 1991 ¢ 199 § 306; 1983 ¢ 3 § 176; 1974
ex.s. ¢ 59 § 1; 1969 ex.s. ¢ 168 § 22; 1967 ¢ 238 § 31. For-
merly RCW 70.94.181.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.2500 Investigation of conditions by control
officer or department—Entering private, public prop-
erty. For the purpose of investigating conditions specific to
the control, recovery or release of air contaminants into the
atmosphere, a control officer, the department, or their duly
authorized representatives, shall have the power to enter at
reasonable times upon any private or public property, except-
ing nonmultiple unit private dwellings housing two families
or less. No person shall refuse entry or access to any control
officer, the department, or their duly authorized representa-
tives, who requests entry for the purpose of inspection, and
who presents appropriate credentials; nor shall any person
obstruct, hamper or interfere with any such inspection. [1987
¢ 109 § 38; 1979 ¢ 141 § 121; 1967 ¢ 238 § 32; 1957 ¢ 232 §
20. Formerly RCW 70.94.200.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.2510 Confidentiality of records and informa-
tion. Whenever any records or other information, other than
ambient air quality data or emission data, furnished to or
obtained by the department of ecology or the board of any
authority under this chapter, relate to processes or production
unique to the owner or operator, or is likely to affect
adversely the competitive position of such owner or operator
if released to the public or to a competitor, and the owner or
operator of such processes or production so certifies, such
records or information shall be only for the confidential use
of the department of ecology or board. Nothing herein shall
be construed to prevent the use of records or information by
the department of ecology or board in compiling or publish-
ing analyses or summaries relating to the general condition of
the outdoor atmosphere: PROVIDED, That such analyses or
summaries do not reveal any information otherwise confiden-
tial under the provisions of this section: PROVIDED FUR-
THER, That emission data furnished to or obtained by the
department of ecology or board shall be correlated with
applicable emission limitations and other control measures
and shall be available for public inspection during normal
business hours at offices of the department of ecology or
board. [1991 ¢ 199 § 307; 1973 1stex.s.c 193 § 4; 1969 ex.s.
c 168 § 23; 1967 ¢ 238 § 33. Formerly RCW 70.94.205.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.2520 Enforcement actions by air authority—
Notice to violators. At least thirty days prior to the com-
mencement of any formal enforcement action under RCW
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70A.15.3150 or 70A.15.3160 a local air authority shall cause
written notice to be served upon the alleged violator or viola-
tors. The notice shall specify the provision of this chapter or
the rule or regulation alleged to be violated, and the facts
alleged to constitute a violation thereof, and may include an
order directing that necessary corrective action be taken
within a reasonable time. In lieu of an order, the board or the
control officer may require that the alleged violator or viola-
tors appear before the board for a hearing. Every notice of
violation shall offer to the alleged violator an opportunity to
meet with the local air authority prior to the commencement
of enforcement action. [2020 ¢ 20 § 1099; 1991 ¢ 199 § 309;
1974 ex.s. ¢ 69 § 4; 1970 ex.s. ¢ 62 § 57; 1969 ex.s. c 168 §
24; 1967 ¢ 238 § 34. Formerly RCW 70.94.211.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Additional notes found at www.leg.wa.gov

70A.15.2530 Order final unless appealed to pollution
control hearings board. Any order issued by the board or
by the control officer, shall become final unless such order is
appealed to the hearings board as provided in chapter 43.21B
RCW. [1970 ex.s. c 62 § 58; 1969 ex.s. ¢ 168 § 25; 1967 c
238 § 35. Formerly RCW 70.94.221.]

Additional notes found at www.leg.wa.gov

70A.15.2540 Rules of authority supersede local rules,
regulations, etc.—Exceptions. The rules and regulations
hereafter adopted by an authority under the provisions of this
chapter shall supersede the existing rules, regulations, resolu-
tions and ordinances of any of the component bodies
included within said authority in all matters relating to the
control and enforcement of air pollution as contemplated by
this chapter: PROVIDED, HOWEVER, That existing rules,
regulations, resolutions and ordinances shall remain in effect
until such rules, regulations, resolutions and ordinances are
superseded as provided in this section: PROVIDED FUR-
THER, That nothing herein shall be construed to supersede
any local county, or city ordinance or resolution, or any pro-
vision of the statutory or common law pertaining to nuisance;
nor to affect any aspect of employer-employee relationship
relating to conditions in a place of work, including without
limitation, statutes, rules or regulations governing industrial
health and safety standards or performance standards incor-
porated in zoning ordinances or resolutions of the component
bodies where such standards relating to air pollution control
or air quality containing requirements not less stringent than
those of the authority. [1969 ex.s. c 168 § 28; 1967 ¢ 238 §
38; 1957 ¢ 232 § 23. Formerly RCW 70.94.230.]

70A.15.2550 Air pollution control authority—Disso-
lution of prior districts—Continuation of rules and regu-
lations until superseded. Upon the date that an authority
begins to exercise its powers and functions, all rules and reg-
ulations in force on such date shall remain in effect until
superseded by the rules and regulations of the authority as
provided in RCW 70A.15.2540. [2020 ¢ 20 § 1100; 1991 ¢
199 § 708; 1969 ex.s. ¢ 168 § 29; 1967 ¢ 238 § 39. Formerly
RCW 70.94.231.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.
(2022 Ed.)
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70A.15.2560 Air pollution control advisory council.
The board of any authority may appoint an air pollution con-
trol advisory council to advise and consult with such board,
and the control officer in effectuating the purposes of this
chapter. The council shall consist of at least five appointed
members who are residents of the authority and who are pref-
erably skilled and experienced in the field of air pollution
control, chemistry, meteorology, public health, or a related
field, at least one of whom shall serve as a representative of
industry and one of whom shall serve as a representative of
the environmental community. The chair of the board of any
such authority shall serve as ex officio member of the council
and be its chair. Each member of the council shall receive
from the authority per diem and travel expenses in an amount
not to exceed that provided for the state board in this chapter
(but not to exceed one thousand dollars per year) for each full
day spent in the performance of his or her duties under this
chapter. [1991 ¢ 199 § 709; 1969 ex.s. ¢ 168 § 30; 1967 ¢ 238
§ 41; 1957 ¢ 232 § 24. Formerly RCW 70.94.240.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.2570 Dissolution of authority—Deactivation
of authority. An air pollution control authority may be deac-
tivated prior to the term provided in the original or subse-
quent agreement by the county or counties comprising such
authority upon the adoption by the board, following a hearing
held upon ten days notice, to said counties, of a resolution for
dissolution or deactivation and upon the approval by the leg-
islative authority of each county comprising the authority. In
such event, the board shall proceed to wind up the affairs of
the authority and pay all indebtedness thereof. Any surplus of
funds shall be paid over to the counties comprising the
authority in proportion to their last contribution. Upon the
completion of the process of closing the affairs of the author-
ity, the board shall by resolution entered in its minutes
declare the authority deactivated and a certified copy of such
resolution shall be filed with the secretary of state and the
authority shall be deemed inactive. [1979 ex.s. ¢ 30 § 12;
1969 ex.s. c 168 § 31; 1967 ¢ 238 § 43; 1957 ¢ 232 § 26. For-
merly RCW 70.94.260.]

70A.15.2580 Withdrawal from multicounty author-
ity. (1) Any county that is part of a multicounty authority,
pursuant to RCW 70A.15.1500, may withdraw from the mul-
ticounty authority after January 1, 1992, if the county wishes
to provide for air quality protection and regulation by an
alternate air quality authority. A withdrawing county shall:

(a) Create its own single county authority;

(b) Join another existing multicounty authority with
which its boundaries are contiguous;

(c) Join with one or more contiguous inactive authorities
to operate as a new multicounty authority; or

(d) Become an inactive authority and subject to regula-
tion by the department of ecology.

(2) In order to withdraw from an existing multicounty
authority, a county shall make arrangements, by interlocal
agreement, for division of assets and liabilities and the appro-
priate release of any and all interest in assets of the multi-
county authority.

(3) In order to effectuate any of the alternate arrange-
ments in subsection (1) of this section, the procedures of this
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chapter to create an air pollution control authority shall be
met and the actions must be taken at least six months prior to
the effective date of withdrawal. The rules of the original
multicounty authority shall continue in force for the with-
drawing county until such time as all conditions to create an
air pollution control authority have been met.

(4) At the effective date of a county's withdrawal, the
remaining counties shall reorganize and reconstitute the leg-
islative authority pursuant to this chapter. The air pollution
control regulations of the existing multicounty authority shall
remain in force and effect after the reorganization.

(5) If a county elects to withdraw from an existing mul-
ticounty authority, the air pollution control regulations shall
remain in effect for the withdrawing county until suspended
by the adoption of rules, regulations, or ordinances adopted
under one of the alternatives of subsection (1) of this section.
A county shall initiate proceedings to adopt such rules, regu-
lations, or ordinances on or before the effective date of the
county's withdrawal. [2020 ¢ 20 § 1101; 1991 ¢ 125 § 2. For-
merly RCW 70.94.262.]

70A.15.2590 Certain generators fueled by biogas
produced by an anaerobic digester—Extended compli-
ance period for permit provisions related to the emissions
limit for sulfur—Technical assistance. (1) A generator
operating at an electric generating project with an installed
generator capacity of at least seven hundred fifty kilowatts
but not exceeding one thousand kilowatts, that is in operation
on June 7, 2012, and began operating after 2008, and that is
located on agricultural lands of long-term commercial signif-
icance pursuant to chapter 36.70A RCW, is granted an
extended compliance period for permit provisions related to
the emissions limit for sulfur established by the department
or a local air authority until December 31, 2016, if it is fueled
by biogas that is produced by an anaerobic digester that qual-
ifies for the solid waste permitting exemption specified in
RCW 70A.205.290.

(2) A generator that meets the requirements in subsection
(1) of this section may not be located in a federally desig-
nated nonattainment or maintenance area.

(3) Upon request, the department or a local air authority
must provide technical assistance to a generator meeting the
requirements in subsection (1) of this section to assist the
generator in reducing its emissions in order to meet the
requirements in this chapter.

(4) The definitions in this subsection apply throughout
this section unless the context clearly requires otherwise.

(a) "Anaerobic digester" means a vessel that processes
organic material into biogas and digestate using microorgan-
isms in a decomposition process within a closed, oxygen-free
container.

(b) "Generator" means an internal combustion engine
that converts biogas into electricity, and includes any backup
combustion device to burn biogas when an engine is idled for
maintenance. [2020 ¢ 20 § 1102; 2012 ¢ 238 § 1. Formerly
RCW 70.94.302.]

70A.15.3000 Powers and duties of department. (1)
The department shall have all the powers as provided in
RCW 70A.15.2040.
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(2) The department, in addition to any other powers
vested in it by law after consideration at a public hearing held
in accordance with chapters 42.30 and 34.05 RCW shall:

(a) Adopt rules establishing air quality objectives and air
quality standards;

(b) Adopt emission standards which shall constitute min-
imum emission standards throughout the state. An authority
may enact more stringent emission standards, except for
emission performance standards for new woodstoves and
opacity levels for residential solid fuel burning devices which
shall be statewide, but in no event may less stringent stan-
dards be enacted by an authority without the prior approval of
the department after public hearing and due notice to inter-
ested parties;

(c) Adopt by rule air quality standards and emission stan-
dards for the control or prohibition of emissions to the out-
door atmosphere of radionuclides, dust, fumes, mist, smoke,
other particulate matter, vapor, gas, odorous substances, or
any combination thereof. Such requirements may be based
upon a system of classification by types of emissions or types
of sources of emissions, or combinations thereof, which it
determines most feasible for the purposes of this chapter.
However, an industry, or the air pollution control authority
having jurisdiction, can choose, subject to the submittal of
appropriate data that the industry has quantified, to have any
limit on the opacity of emissions from a source whose emis-
sion standard is stated in terms of a weight of particulate per
unit volume of air (e.g., grains per dry standard cubic foot) be
based on the applicable particulate emission standard for that
source, such that any violation of the opacity limit accurately
indicates a violation of the applicable particulate emission
standard. Any alternative opacity limit provided by this sec-
tion that would result in increasing air contaminants emis-
sions in any nonattainment area shall only be granted if equal
or greater emission reductions are provided for by the same
source obtaining the revised opacity limit. A reasonable fee
may be assessed to the industry to which the alternate opacity
standard would apply. The fee shall cover only those costs to
the air pollution control authority which are directly related
to the determination on the acceptability of the alternate
opacity standard, including testing, oversight and review of
data.

(3) The air quality standards and emission standards may
be for the state as a whole or may vary from area to area or
source to source, except that emission performance standards
for new woodstoves and opacity levels for residential solid
fuel burning devices shall be statewide, as may be appropri-
ate to facilitate the accomplishment of the objectives of this
chapter and to take necessary or desirable account of varying
local conditions of population concentration, the existence of
actual or reasonably foreseeable air pollution, topographic
and meteorologic conditions and other pertinent variables.

(4) The department is directed to cooperate with the
appropriate agencies of the United States or other states or
any interstate agencies or international agencies with respect
to the control of air pollution and air contamination, or for the
formulation for the submission to the legislature of interstate
air pollution control compacts or agreements.

(5) The department is directed to conduct or cause to be
conducted a continuous surveillance program to monitor the
quality of the ambient atmosphere as to concentrations and
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movements of air contaminants and conduct or cause to be
conducted a program to determine the quantity of emissions
to the atmosphere.

(6) The department shall enforce the air quality standards
and emission standards throughout the state except where a
local authority is enforcing the state regulations or its own
regulations which are more stringent than those of the state.

(7) The department shall encourage local units of gov-
ernment to handle air pollution problems within their respec-
tive jurisdictions; and, on a cooperative basis provide techni-
cal and consultative assistance therefor.

(8) The department shall have the power to require the
addition to or deletion of a county or counties from an exist-
ing authority in order to carry out the purposes of this chapter.
No such addition or deletion shall be made without the con-
currence of any existing authority involved. Such action shall
only be taken after a public hearing held pursuant to the pro-
visions of chapter 34.05 RCW.

(9) The department shall establish rules requiring
sources or source categories to apply reasonable and avail-
able control methods. Such rules shall apply to those sources
or source categories that individually or collectively contrib-
ute the majority of statewide air emissions of each regulated
pollutant. The department shall review, and if necessary,
update its rules every five years to ensure consistency with
current reasonable and available control methods. The
department shall have adopted rules required under this sub-
section for all sources by July 1, 1996.

For the purposes of this section, "reasonable and avail-
able control methods" shall include but not be limited to,
changes in technology, processes, or other control strategies.
[2020 ¢ 20 § 1103; 1991 ¢ 199 § 710; 1988 ¢ 106 § 1. Prior:
1987 ¢ 405 § 13; 1987 ¢ 109 § 39; 1985 ¢ 372 § 4; 1969 ex.s.
c 168 § 34; 1967 ¢ 238 § 46. Formerly RCW 70.94.331.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

Additional notes found at www.leg.wa.gov

70A.15.3010 Enforcement actions by department—
Notice to violators. At least thirty days prior to the com-
mencement of any formal enforcement action under RCW
70A.15.3150 and 70A.15.3160, the department of ecology
shall cause written notice to be served upon the alleged viola-
tor or violators. The notice shall specify the provision of this
chapter or the rule or regulation alleged to be violated, and
the facts alleged to constitute a violation thereof, and may
include an order that necessary corrective action be taken
within a reasonable time. In lieu of an order, the department
may require that the alleged violator or violators appear
before it for the purpose of providing the department infor-
mation pertaining to the violation or the charges complained
of. Every notice of violation shall offer to the alleged violator
an opportunity to meet with the department prior to the com-
mencement of enforcement action. [2020 ¢ 20 § 1104; 1991
¢ 199 § 711; 1987 ¢ 109 § 18; 1967 ¢ 238 § 47. Formerly
RCW 70.94.332.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.
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70A.15.3020 Hazardous substance remedial
actions—Procedural requirements not applicable. The
procedural requirements of this chapter shall not apply to any
person conducting a remedial action at a facility pursuant to a
consent decree, order, or agreed order issued pursuant to
chapter 70A.305 RCW, or to the department of ecology when
it conducts a remedial action under chapter 70A.305 RCW.
The department of ecology shall ensure compliance with the
substantive requirements of this chapter through the consent
decree, order, or agreed order issued pursuant to chapter
70A.305 RCW, or during the department-conducted remedial
action, through the procedures developed by the department
pursuant to RCW 70A.305.090. [2020 ¢ 20 § 1105; 1994 ¢
257 § 15. Formerly RCW 70.94.335.]

Additional notes found at www.leg.wa.gov

70A.15.3030 Contracts, agreements for use of per-
sonnel by department—Reimbursement—Merit system
regulations waived. The department is authorized to con-
tract for or otherwise agree to the use of personnel of munic-
ipal corporations or other agencies or private persons; and the
department is further authorized to reimburse such municipal
corporations or agencies for the employment of such person-
nel. Merit system regulations or standards for the employ-
ment of personnel may be waived for personnel hired under
contract as provided for in this section. The department shall
provide, within available appropriations, for the scientific,
technical, legal, administrative, and other necessary services
and facilities for performing the functions under this chapter.
[1987 ¢ 109 § 40; 1979 c 141 § 122; 1967 ¢ 238 § 45; 1961 ¢
188 § 6. Formerly RCW 70.94.350.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.3040 Powers and rights of governmental
units and persons are not limited by act or recommenda-
tions. No provision of this chapter or any recommendation
of the state board or of any local or regional air pollution pro-
gram is a limitation:

(1) On the power of any city, town or county to declare,
prohibit and abate nuisances.

(2) On the power of the secretary of social and health ser-
vices to provide for the protection of the public health under
any authority presently vested in that office or which may be
hereafter prescribed by law.

(3) On the power of a state agency in the enforcement, or
administration of any provision of law which it is specifically
permitted or required to enforce or administer.

(4) On the right of any person to maintain at any time any
appropriate action for relief against any air pollution. [1979
c 141§ 123; 1967 ¢ 238 § 59; 1961 ¢ 188 § 8. Formerly RCW
70.94.370.]

70A.15.3050 Emission control requirements. (1)
Every activated authority operating an air pollution control
program shall have requirements for the control of emissions
which are no less stringent than those adopted by the depart-
ment of ecology for the geographic area in which such air
pollution control program is located. Less stringent require-
ments than compelled by this section may be included in a
local or regional air pollution control program only after
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approval by the department of ecology following demonstra-
tion to the satisfaction of the department of ecology that the
proposed requirements are consistent with the purposes of
this chapter: PROVIDED, That such approval shall be pre-
ceded by public hearing, of which notice has been given in
accordance with chapter 42.30 RCW. The department of
ecology, upon receiving evidence that conditions have
changed or that additional information is relevant to a deci-
sion with respect to the requirements for emission control,
may, after public hearing on due notice, withdraw any
approval previously given to a less stringent local or regional
requirement.

[(2)] Nothing in this chapter shall be construed to pre-
vent a local or regional air pollution control authority from
adopting and enforcing more stringent emission control
requirements than those adopted by the department of ecol-
ogy and applicable within the jurisdiction of the local or
regional air pollution control authority, except that the emis-
sion performance standards for new woodstoves and the
opacity levels for residential solid fuel burning devices shall
be statewide. [1987 ¢ 405 § 14; 1979 ex.s. ¢ 30 § 13; 1969
ex.s. ¢ 168 § 36; 1967 ¢ 238 § 50. Formerly RCW 70.94.380.]

Additional notes found at www.leg.wa.gov

70A.15.3060 State financial aid—Application for—
Requirements. (1) Any authority may apply to the depart-
ment for state financial aid. The department shall annually
establish the amount of state funds available for the local
authorities taking into consideration available federal and
state funds. The establishment of funding amounts shall be
consistent with federal requirements and local maintenance
of effort necessary to carry out the provisions of this chapter.
Any such aid shall be expended from the general fund or
from other appropriations as the legislature may provide for
this purpose: PROVIDED, That federal funds shall be uti-
lized to the maximum unless otherwise approved by the
department: PROVIDED FURTHER, That the amount of
state funds provided to local authorities during the previous
year shall not be reduced without a public notice or public
hearing held by the department if requested by the affected
local authority, unless such changes are the direct result of a
reduction in the available federal funds for air pollution con-
trol programs.

(2) Before any such application is approved and financial
aid is given or approved by the department, the authority
shall demonstrate to the satisfaction of the department that it
is fulfilling the requirements of this chapter. If the department
has not adopted ambient air quality standards and objectives
as permitted by RCW 70A.15.3000, the authority shall
demonstrate to the satisfaction of the department that it is act-
ing in good faith and doing all that is possible and reasonable
to control and prevent air pollution within its jurisdictional
boundaries and to carry out the purposes of this chapter.

(3) The department shall adopt rules requiring the sub-
mission of such information by each authority including the
submission of its proposed budget and a description of its
program in support of the application for state financial aid as
necessary to enable the department to determine the need for
state aid. [2020 ¢ 20 § 1106; 1991 ¢ 199 § 712; 1987 ¢ 109 §
41; 1969 ex.s. ¢ 168 § 37; 1967 ¢ 238 § 51. Formerly RCW
70.94.385.]
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Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.3070 Hearing upon activation of authority—
Finding—Assumption of jurisdiction by department—
Expenses. The department may, at any time and on its own
motion, hold a hearing to determine if the activation of an
authority is necessary for the prevention, abatement, and con-
trol of air pollution which exists or is likely to exist in any
area of the state. Notice of such hearing shall be conducted in
accordance with chapter 42.30 RCW and chapter 34.05
RCW. If at such hearing the department finds that air pollu-
tion exists or is likely to occur in a particular area, and that the
purposes of this chapter and the public interest will be best
served by the activation of an authority it shall designate the
boundaries of such area and set forth in a report to the appro-
priate county or counties recommendations for the activation
of an authority: PROVIDED, That if at such hearing the
department determines that the activation of an authority is
not practical or feasible for the reason that a local or regional
air pollution control program cannot be successfully estab-
lished or operated due to unusual circumstances and condi-
tions, but that the control and/or prevention of air pollution is
necessary for the purposes of this chapter and the public
interest, it may assume jurisdiction and so declare by order.
Such order shall designate the geographic area in which, and
the effective date upon which, the department will exercise
jurisdiction for the control and/or prevention of air pollution.
The department shall exercise its powers and duties in the
same manner as if it had assumed authority under RCW
70A.15.3110.

All expenses incurred by the department in the control
and prevention of air pollution in any county pursuant to the
provisions of RCW 70A.15.3070 and 70A.15.3110 shall con-
stitute a claim against such county. The department shall cer-
tify the expenses to the auditor of the county, who promptly
shall issue his or her warrant on the county treasurer payable
out of the current expense fund of the county. In the event
that the amount in the current expense fund of the county is
not adequate to meet the expenses incurred by the depart-
ment, the department shall certify to the state treasurer that it
has a prior claim on any money in the "liquor excise tax fund"
that is to be apportioned to that county by the state treasurer
as provided in RCW 82.08.170. In the event that the amount
in the "liquor excise tax fund" that is to be apportioned to that
county by the state treasurer is not adequate to meet the
expenses incurred by the department, the department shall
certify to the state treasurer that they have a prior claim on
any excess funds from the liquor revolving fund that are to be
distributed to that county as provided in RCW 66.08.190
through *66.08.220. All moneys that are collected as pro-
vided in this section shall be placed in the general fund in the
account of the office of air programs of the department.
[2020 ¢ 20 § 1107; 2012 ¢ 117 § 408; 1987 ¢ 109 § 42; 1969
ex.s.c 168 § 38; 1967 ¢ 238 § 52. Formerly RCW 70.94.390.]

*Reviser's note: RCW 66.08.220 was repealed by 2012 ¢ 2 § 215 (Ini-
tiative Measure No. 1183).

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.
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70A.15.3080 Air contaminant sources—Regulation
by department; authorities may be more stringent—
Hearing—Standards. If the department finds, after public
hearing upon due notice to all interested parties, that the
emissions from a particular type or class of air contaminant
source should be regulated on a statewide basis in the public
interest and for the protection of the welfare of the citizens of
the state, it may adopt and enforce rules to control and/or pre-
vent the emission of air contaminants from such source. An
authority may, after public hearing and a finding by the board
of a need for more stringent rules than those adopted by the
department under this section, propose the adoption of such
rules by the department for the control of emissions from the
particular type or class of air contaminant source within the
geographical area of the authority. The department shall hold
a public hearing and shall adopt the proposed rules within the
area of the requesting authority, unless it finds that the pro-
posed rules are inconsistent with the rules adopted by the
department under this section. When such standards are
adopted by the department it shall delegate solely to the
requesting authority all powers necessary for their enforce-
ment at the request of the authority. If after public hearing the
department finds that the regulation on a statewide basis of a
particular type or class of air contaminant source is no longer
required for the public interest and the protection of the wel-
fare of the citizens of the state, the department may relinquish
exclusive jurisdiction over such source. [1991 ¢ 199 § 713;
1987 ¢ 109 § 43; 1969 ex.s. ¢ 168 § 39; 1967 ¢ 238 § 53. For-
merly RCW 70.94.395.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.3090 Order activating authority—Filing—
Hearing—Amendment of order. If, at the end of ninety
days after the department issues a report as provided for in
RCW 70A.15.3070, to appropriate county or counties recom-
mending the activation of an authority such county or coun-
ties have not performed those actions recommended by the
department, and the department is still of the opinion that the
activation of an authority is necessary for the prevention,
abatement and control of air pollution which exists or is
likely to exist, then the department may, at its discretion,
issue an order activating an authority. Such order, a certified
copy of which shall be filed with the secretary of state, shall
specify the participating county or counties and the effective
date by which the authority shall begin to function and exer-
cise its powers. Any authority activated by order of the
department shall choose the members of its board as provided
in RCW 70A.15.2000 and begin to function in the same man-
ner as if it had been activated by resolutions of the county or
counties included within its boundaries. The department may,
upon due notice to all interested parties, conduct a hearing in
accordance with chapter 42.30 RCW and chapter 34.05 RCW
within six months after the order was issued to review such
order and to ascertain if such order is being carried out in
good faith. At such time the department may amend any such
order issued if it is determined by the department that such
order is being carried out in bad faith or the department may
take the appropriate action as is provided in RCW
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70A.15.3110. [2020 ¢ 20 § 1108; 1987 ¢ 109 § 44; 1969 ex.s.
¢ 168 § 40; 1967 ¢ 238 § 54. Formerly RCW 70.94.400.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.3100 Air pollution control authority—
Review by department of program. At any time after an
authority has been activated for no less than one year, the
department may, on its own motion, conduct a hearing held in
accordance with chapters 42.30 and 34.05 RCW, to deter-
mine whether or not the air pollution prevention and control
program of such authority is being carried out in good faith
and is as effective as possible. If at such hearing the depart-
ment finds that such authority is not carrying out its air pollu-
tion control or prevention program in good faith, is not doing
all that is possible and reasonable to control and/or prevent
air pollution within the geographical area over which it has
jurisdiction, or is not carrying out the provisions of this chap-
ter, it shall set forth in a report or order to the appropriate
authority: (1) Its recommendations as to how air pollution
prevention and/or control might be more effectively accom-
plished; and (2) guidelines which will assist the authority in
carrying out the recommendations of the department. [1991
¢ 199 § 714; 1987 ¢ 109 § 45; 1969 ex.s. c 168 § 41; 1967 ¢
238 § 55. Formerly RCW 70.94.405.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.3110 Air pollution control authority—
Assumption of control by department. (1) If, after thirty
days from the time that the department issues a report or
order to an authority under RCW 70A.15.3090 and
70A.15.3100, such authority has not taken action which indi-
cates that it is attempting in good faith to implement the rec-
ommendations or actions of the department as set forth in the
report or order, the department may, by order, declare as null
and void any or all ordinances, resolutions, rules or regula-
tions of such authority relating to the control and/or preven-
tion of air pollution, and at such time the department shall
become the sole body with authority to make and enforce
rules and regulations for the control and/or prevention of air
pollution within the geographical area of such authority. If
this occurs, the department may assume all those powers
which are given to it by law to effectuate the purposes of this
chapter. The department may, by order, continue in effect and
enforce provisions of the ordinances, resolutions, or rules of
such authority which are not less stringent than those require-
ments which the department may have found applicable to
the area under RCW 70A.15.3000, until such time as the
department adopts its own rules. Any rules promulgated by
the department shall be subject to the provisions of chapter
34.05 RCW. Any enforcement actions shall be subject to
RCW 43.21B.300 or 43.21B.310.

(2) No provision of this chapter is intended to prohibit
any authority from reestablishing its air pollution control pro-
gram which meets with the approval of the department and
which complies with the purposes of this chapter and with
applicable rules and orders of the department.

(3) Nothing in this chapter shall prevent the department
from withdrawing the exercise of its jurisdiction over an
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authority upon its own motion if the department has found at
a hearing held in accordance with chapters 42.30 and 34.05
RCW, that the air pollution prevention and control program
of such authority will be carried out in good faith, that such
program will do all that is possible and reasonable to control
and/or prevent air pollution within the geographical area over
which it has jurisdiction, and that the program complies with
the provisions of this chapter. Upon the withdrawal of the
department, the department shall prescribe certain recom-
mendations as to how air pollution prevention and/or control
is to be effectively accomplished and guidelines which will
assist the authority in carrying out the recommendations of
the department. [2020 ¢ 20 § 1109; 1991 ¢ 199 § 715; 1987 ¢
109 § 46; 1969 ex.s. ¢ 168 § 42; 1967 ¢ 238 § 56. Formerly
RCW 70.94.410.]
Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.3120 State departments and agencies to coop-
erate with department and authorities. It is declared to be
the intent of the legislature of the state of Washington that
any state department or agency having jurisdiction over any
building, installation, other property, or other activity creat-
ing or likely to create significant air pollution shall cooperate
with the department and with air pollution control agencies in
preventing and/or controlling the pollution of the air in any
area insofar as the discharge of air contaminants from or by
such building, installation, other property, or activity may
cause or contribute to pollution of the air in such area. Such
state department or agency shall comply with the provisions
of this chapter and with any ordinance, resolution, rule or reg-
ulation issued hereunder in the same manner as any other per-
son subject to such laws or rules. [1991 ¢ 199 § 716; 1987 ¢
109 § 47; 1969 ex.s. ¢ 168 § 44; 1967 ¢ 238 § 58. Formerly
RCW 70.94.420.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.3130 Department of health powers regarding
radionuclides—Energy facility site evaluation council
authority over permit program sources. (1) The depart-
ment of health shall have all the enforcement powers as pro-
vided in RCW 70A.15.3010, 70A.15.3140, 70A.15.3150,
70A.15.3160 (1) through (7), and 70A.15.3170 with respect
to emissions of radionuclides. This section does not preclude
the department of ecology from exercising its authority under
this chapter.

(2) Permits for energy facilities subject to chapter 80.50
RCW shall be issued by the energy facility site evaluation
council. However, the permits become effective only if the
governor approves an application for certification and exe-
cutes a certification agreement under chapter 80.50 RCW.
The council shall have all powers necessary to administer an
operating permits program pertaining to such facilities, con-
sistent with applicable air quality standards established by the
department or local air pollution control authorities, or both,
and to obtain the approval of the United States environmental
protection agency. The council's powers include, but are not
limited to, all of the enforcement powers provided in RCW
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70A.15.3010, 70A.15.3140, 70A.15.3150, 70A.15.3160 (1)
through (7), and 70A.15.3170 with respect to permit program
sources required to obtain certification from the council
under chapter 80.50 RCW. To the extent not covered under
RCW 80.50.071, the council may collect fees as granted to
delegated local air authorities under RCW 70A.15.2210,
70A.15.2260 (14) and (15), 70A.15.2270, and
70A.15.2230(7) with respect to permit program sources
required to obtain certification from the council under chap-
ter 80.50 RCW. The council and the department shall each
establish procedures that provide maximum coordination and
avoid duplication between the two agencies in carrying out
the requirements of this chapter. [2020 ¢ 20 § 1110; 1993 ¢
252 § 7. Formerly RCW 70.94.422.]

70A.15.3140 Restraining orders—Injunctions. Not-
withstanding the existence or use of any other remedy, when-
ever any person has engaged in, or is about to engage in, any
acts or practices which constitute or will constitute a viola-
tion of any provision of this chapter, or any rule, regulation or
order issued thereunder, the governing body or board or the
department, after notice to such person and an opportunity to
comply, may petition the superior court of the county
wherein the violation is alleged to be occurring or to have
occurred for a restraining order or a temporary or permanent
injunction or another appropriate order. [1987 ¢ 109 § 48;
1967 ¢ 238 § 60. Formerly RCW 70.94.425.]

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.3150 Penalties (as amended by 2021 c 315). (1) Any person
who knowingly violates any of the provisions of this chapter or ((ehapter
FOA2SREWSREW-T0A-45-080)) chapters 70A.25 and 70A.60 RCW, or
any ordinance, resolution, or regulation in force pursuant thereto is guilty of
a gross misdemeanor and upon conviction thereof shall be punished by a fine
of not more than ten thousand dollars, or by imprisonment in the county jail
for up to three hundred sixty-four days, or by both for each separate viola-
tion.

(2) Any person who negligently releases into the ambient air any sub-
stance listed by the department of ecology as a hazardous air pollutant, other
than in compliance with the terms of an applicable permit or emission limit,
and who at the time negligently places another person in imminent danger of
death or substantial bodily harm is guilty of a gross misdemeanor and shall,
upon conviction, be punished by a fine of not more than ten thousand dollars,
or by imprisonment for up to three hundred sixty-four days, or both.

(3) Any person who knowingly releases into the ambient air any sub-
stance listed by the department of ecology as a hazardous air pollutant, other
than in compliance with the terms of an applicable permit or emission limit,
and who knows at the time that he or she thereby places another person in
imminent danger of death or substantial bodily harm, is guilty of a class C
felony and shall, upon conviction, be punished by a fine of not less than fifty
thousand dollars, or by imprisonment for not more than five years, or both.

(4) Any person who knowingly fails to disclose a potential conflict of
interest under RCW 70A.15.2000 is guilty of a gross misdemeanor, and upon
conviction thereof shall be punished by a fine of not more than five thousand
dollars. [2021 ¢ 315§ 15;2020¢20§ 1111;2019 ¢ 284 §4;2011 ¢ 96 § 49,
2003 ¢ 53 § 355; 1991 ¢ 199 § 310; 1984 ¢ 255 § 1; 1973 Istex.s.c 176 § 1;
1967 ¢ 238 § 61. Formerly RCW 70.94.430.]

70A.15.3150 Penalties (as amended by 2021 c 317). (1) Any person
who knowingly violates any of the provisions of this chapter ((ef)), chapter
70A.25 or 70A.535 RCW, RCW 70A.45.080, or any ordinance, resolution,
or regulation in force pursuant thereto is guilty of a gross misdemeanor and
upon conviction thereof shall be punished by a fine of not more than ten
thousand dollars, or by imprisonment in the county jail for up to three hun-
dred sixty-four days, or by both for each separate violation.

(2) Any person who negligently releases into the ambient air any sub-
stance listed by the department of ecology as a hazardous air pollutant, other
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than in compliance with the terms of an applicable permit or emission limit,
and who at the time negligently places another person in imminent danger of
death or substantial bodily harm is guilty of a gross misdemeanor and shall,
upon conviction, be punished by a fine of not more than ten thousand dollars,
or by imprisonment for up to three hundred sixty-four days, or both.

(3) Any person who knowingly releases into the ambient air any sub-
stance listed by the department of ecology as a hazardous air pollutant, other
than in compliance with the terms of an applicable permit or emission limit,
and who knows at the time that he or she thereby places another person in
imminent danger of death or substantial bodily harm, is guilty of a class C
felony and shall, upon conviction, be punished by a fine of not less than fifty
thousand dollars, or by imprisonment for not more than five years, or both.

(4) Any person who knowingly fails to disclose a potential conflict of
interest under RCW 70A.15.2000 is guilty of a gross misdemeanor, and upon
conviction thereof shall be punished by a fine of not more than five thousand
dollars. [2021 ¢ 317 § 24;2020¢ 20§ 1111;2019 ¢ 284 §4; 2011 ¢ 96 § 49;
2003 ¢ 53 § 355; 1991 ¢ 199 § 310; 1984 ¢ 255 § 1; 1973 Istex.s.c 176 § 1;
1967 ¢ 238 § 61. Formerly RCW 70.94.430.]

Reviser's note: RCW 70A.15.3150 was amended twice during the 2021
legislative session, each without reference to the other. For rule of construc-
tion concerning sections amended more than once during the same legisla-
tive session, see RCW 1.12.025.

Severability—2021 ¢ 317: See note following RCW 70A.535.005.
Finding—Intent—2019 ¢ 284: See note following RCW 70A.60.060.
Findings—Intent—2011 ¢ 96: See note following RCW 9A.20.021.

Intent—Effective date—2003 ¢ 53: See notes following RCW
2.48.180.

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.3160 Civil penalties—Excusable excess emis-
sions. (1)(a) Except as provided in RCW 43.05.060 through
43.05.080 and 43.05.150, and in addition to or as an alternate
to any other penalty provided by law, any person who vio-
lates any of the provisions of this chapter, chapter 70A.25,
70A.60, 70A.450, 70A.535, or 70A.540 RCW, RCW
76.04.205, or any of the rules in force under such chapters or
section may incur a civil penalty in an amount not to exceed
ten thousand dollars per day for each violation. Each such
violation shall be a separate and distinct offense, and in case
of a continuing violation, each day's continuance shall be a
separate and distinct violation. Enforcement actions related
to violations of RCW 76.04.205 must be consistent with the
provisions of RCW 76.04.205.

(b) Any person who fails to take action as specified by an
order issued pursuant to this chapter shall be liable for a civil
penalty of not more than ten thousand dollars for each day of
continued noncompliance.

(2)(a) Penalties incurred but not paid shall accrue inter-
est, beginning on the ninety-first day following the date that
the penalty becomes due and payable, at the highest rate
allowed by RCW 19.52.020 on the date that the penalty
becomes due and payable. If violations or penalties are
appealed, interest shall not begin to accrue until the thirty-
first day following final resolution of the appeal.

(b) The maximum penalty amounts established in this
section may be increased annually to account for inflation as
determined by the state office of the economic and revenue
forecast council.

(3) Each act of commission or omission which procures,
aids or abets in the violation shall be considered a violation
under the provisions of this section and subject to the same
penalty. The penalties provided in this section shall be
imposed pursuant to RCW 43.21B.300.

(4)(a) Except as provided in (b) of this subsection, all
penalties recovered under this section by the department or
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the department of natural resources shall be paid into the state
treasury and credited to the air pollution control account
established in RCW 70A.15.1010 or, if recovered by the
authority, shall be paid into the treasury of the authority and
credited to its funds. If a prior penalty for the same violation
has been paid to a local authority, the penalty imposed by the
department under subsection (1) of this section shall be
reduced by the amount of the payment.

(b) Al penalties recovered for violations of chapter
70A.60 RCW must be paid into the state treasury and cred-
ited to the refrigerant emission management account created
in RCW 70A.60.050.

(5) To secure the penalty incurred under this section, the
state or the authority shall have a lien on any vessel used or
operated in violation of this chapter which shall be enforced
as provided in RCW 60.36.050.

(6) Public or private entities that are recipients or poten-
tial recipients of department grants, whether for air quality
related activities or not, may have such grants rescinded or
withheld by the department for failure to comply with provi-
sions of this chapter.

(7) In addition to other penalties provided by this chap-
ter, persons knowingly underreporting emissions or other
information used to set fees, or persons required to pay emis-
sion or permit fees who are more than ninety days late with
such payments may be subject to a penalty equal to three
times the amount of the original fee owed.

(8) The department shall develop rules for excusing
excess emissions from enforcement action if such excess
emissions are unavoidable. The rules shall specify the criteria
and procedures for the department and local air authorities to
determine whether a period of excess emissions is excusable
in accordance with the state implementation plan. [2022 ¢
179 § 15. Prior: 2021 ¢ 317 § 25,2021 ¢ 315 § 16; 2021 ¢ 132
§1;2020c20§ 1112;2019 ¢ 284 § 5;2013 ¢ 51 § 6; 1995 ¢
403 § 630; 1991 ¢ 199 § 311; 1990 ¢ 157 § 1; 1987 ¢ 109 §
19; 1984 ¢ 255 § 2; 1973 Istex.s. ¢ 176 § 2; 1969 ex.s. c 168
§ 53. Formerly RCW 70.94.431.]

Severability—2021 ¢ 317: See note following RCW 70A.535.005.
Finding—Intent—2019 ¢ 284: See note following RCW 70A.60.060.

Findings—Short title—Intent—1995 ¢ 403: See note following RCW
34.05.328.

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Purpose—Short title—Construction—Rules—Severability—Cap-
tions—1987 ¢ 109: See notes following RCW 43.21B.001.

70A.15.3170 Additional means for enforcement of
chapter. As an additional means of enforcing this chapter,
the governing body or board may accept an assurance of dis-
continuance of any act or practice deemed in violation of this
chapter or of any ordinance, resolution, rule or regulation
adopted pursuant hereto, from any person engaging in, or
who has engaged in, such act or practice. Any such assurance
shall specify a time limit during which such discontinuance is
to be accomplished. Failure to perform the terms of any such
assurance shall constitute prima facie proof of a violation of
this chapter or the ordinances, resolutions, rules or regula-
tions, or order issued pursuant thereto, which make the
alleged act or practice unlawful for the purpose of securing
any injunction or other relief from the superior court as pro-
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vided in RCW 70A.15.3140. [2020 ¢ 20 § 1113; 1967 ¢ 238
§ 62. Formerly RCW 70.94.435.]

70A.15.3180 Short title. This chapter may be known
and cited as the "Washington Clean Air Act". [1967 c 238 §
63. Formerly RCW 70.94.440.]

Additional notes found at www.leg.wa.gov

70A.15.3500 Woodstoves—Policy. In the interest of
the public health and welfare and in keeping with the objec-
tives of RCW 70A.15.1005, the legislature declares it to be
the public policy of the state to control, reduce, and prevent
air pollution caused by woodstove emissions. It is the state's
policy to reduce woodstove emissions by encouraging the
department of ecology to continue efforts to educate the pub-
lic about the effects of woodstove emissions, other heating
alternatives, and the desirability of achieving better emission
performance and heating efficiency from woodstoves. The
legislature further declares that: (1) The purchase of certified
woodstoves will not solve the problem of pollution caused by
woodstove emissions; and (2) the reduction of air pollution
caused by woodstove emissions will only occur when wood-
stove users adopt proper methods of wood burning. [2020 ¢
20§ 1114; 1987 ¢ 405 § 1. Formerly RCW 70.94.450.]

Additional notes found at www.leg.wa.gov

70A.15.3510 Woodstoves—Definitions. Unless the
context clearly requires otherwise, the definitions in this sec-
tion apply throughout RCW 70A.15.3510 through
70A.15.3620:

(1) "Authority" means any air pollution control agency
whose jurisdictional boundaries are coextensive with the
boundaries of one or more counties.

(2) "Department" means the department of ecology.

(3) "Fireplace" means: (a) Any permanently installed
masonry fireplace; or (b) any factory-built metal solid fuel
burning device designed to be used with an open combustion
chamber and without features to control the air to fuel ratio.

(4) "New woodstove" means: (a) A woodstove that is
sold at retail, bargained, exchanged, or given away for the
first time by the manufacturer, the manufacturer's dealer or
agency, or a retailer; and (b) has not been so used to have
become what is commonly known as "secondhand" within
the ordinary meaning of that term.

(5) "Opacity" means the degree to which an object seen
through a plume is obscured, stated as a percentage. The
methods approved by the department in accordance with
RCW 70A.15.3000 shall be used to establish opacity for the
purposes of this chapter.

(6) "Solid fuel burning device" means any device for
burning wood, coal, or any other nongaseous and nonliquid
fuel, including a woodstove and fireplace.

(7) "Woodstove" means a solid fuel burning device other
than a fireplace not meeting the requirements of RCW
70A.15.3530, including any fireplace insert, woodstove,
wood burning heater, wood stick boiler, coal-fired furnace,
coal stove, or similar device burning any solid fuel used for
aesthetic or space-heating purposes in a private residence or
commercial establishment, which has a heat input less than
one million British thermal units per hour. The term "wood-
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stove" does not include wood cook stoves. [2020 ¢ 20 §
1115; 1987 ¢ 405 § 2. Formerly RCW 70.94.453.]

Reviser's note: The definitions in this section have been alphabetized
pursuant to RCW 1.08.015(2)(k).

Additional notes found at www.leg.wa.gov

70A.15.3520 Residential and commercial construc-
tion—Burning and heating device standards. After Janu-
ary 1, 1992, no used solid fuel burning device shall be
installed in new or existing buildings unless such device is
either Oregon department of environmental quality phase 11
or United States environmental protection agency certified or
a pellet stove either certified or exempt from certification by
the United States environmental protection agency.

(1) By July 1, 1992, the state building code council shall
adopt rules requiring an adequate source of heat other than
woodstoves in all new and substantially remodeled residen-
tial and commercial construction. This rule shall apply (a) to
areas designated by a county to be an urban growth area
under chapter 36.70A RCW; and (b) to areas designated by
the environmental protection agency as being in nonattain-
ment for particulate matter.

(2) For purposes of this section, "substantially remod-
eled" means any alteration or restoration of a building
exceeding sixty percent of the appraised value of such build-
ing within a twelve-month period. [1991 ¢ 199 § 503. For-
merly RCW 70.94.455.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.3530 Solid fuel burning devices—Emission
performance standards. The department of ecology shall
establish by rule under chapter 34.05 RCW:

(1) Statewide emission performance standards for new
solid fuel burning devices. Notwithstanding any other provi-
sion of this chapter which allows an authority to adopt more
stringent emission standards, no authority shall adopt any
emission standard for new solid fuel burning devices other
than the statewide standard adopted by the department under
this section.

(a) After January 1, 1995, no solid fuel burning device
shall be offered for sale in this state to residents of this state
that does not meet the following particulate air contaminant
emission standards under the test methodology of the United
States environmental protection agency in effect on January
1, 1991, or an equivalent standard under any test methodol-
ogy adopted by the United States environmental protection
agency subsequent to such date: (i) Two and one-half grams
per hour for catalytic woodstoves; and (ii) four and one-half
grams per hour for all other solid fuel burning devices. For
purposes of this subsection, "equivalent" shall mean the
emissions limits specified in this subsection multiplied by a
statistically reliable conversion factor determined by the
department that compares the difference between the emis-
sion test methodology established by the United States envi-
ronmental protection agency prior to May 15, 1991, with the
test methodology adopted subsequently by the agency. Sub-
section (a) of this subsection does not apply to fireplaces.

(b) After January 1, 1997, no fireplace, except masonry
fireplaces, shall be offered for sale unless such fireplace
meets the 1990 United States environmental protection
agency standards for woodstoves or equivalent standard that
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may be established by the state building code council by rule.
Prior to January 1, 1997, the state building code council shall
establish by rule a methodology for the testing of factory-
built fireplaces. The methodology shall be designed to
achieve a particulate air emission standard equivalent to the
1990 United States environmental protection agency stan-
dard for woodstoves. In developing the rules, the council
shall include on the technical advisory committee at least one
representative from the masonry fireplace builders and at
least one representative of the factory-built fireplace manu-
facturers.

(¢) Prior to January 1, 1997, the state building code
council shall establish by rule design standards for the con-
struction of new masonry fireplaces in Washington state. In
developing the rules, the council shall include on the techni-
cal advisory committee at least one representative from the
masonry fireplace builders and at least one representative of
the factory-built fireplace manufacturers. It shall be the goal
of the council to develop design standards that generally
achieve reductions in particulate air contaminant emissions
commensurate with the reductions being achieved by factory-
built fireplaces at the time the standard is established.

(d) Actions of the department and local air pollution con-
trol authorities under this section shall preempt actions of
other state agencies and local governments for the purposes
of controlling air pollution from solid fuel burning devices,
except where authorized by chapter 199, Laws of 1991.

(e) Subsection (1)(a) of this section shall not apply to
fireplaces.

(f) Notwithstanding (a) of this subsection, the depart-
ment is authorized to adopt, by rule, emission standards
adopted by the United States environmental protection
agency for new woodstoves sold at retail. For solid fuel burn-
ing devices for which the United States environmental pro-
tection agency has not established emission standards, the
department may exempt or establish, by rule, statewide stan-
dards including emission levels and test procedures for such
devices and such emission levels and test procedures shall be
equivalent to emission levels per pound per hour burned for
other new woodstoves and fireplaces regulated under this
subsection.

(2) A program to:

(a) Determine whether a new solid fuel burning device
complies with the statewide emission performance standards
established in subsection (1) of this section; and

(b) Approve the sale of devices that comply with the
statewide emission performance standards. [1995 ¢ 205 § 3;
1991 ¢ 199 § 501; 1987 ¢ 405 § 4. Formerly RCW
70.94.457.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Additional notes found at www.leg.wa.gov

70A.15.3540 Sale of unapproved woodstoves—Pro-
hibited. After July 1, 1988, no person shall sell, offer to sell,
or knowingly advertise to sell a new woodstove in this state
to a resident of this state unless the woodstove has been
approved by the department under the program established
under RCW 70A.15.3530. [2020 ¢ 20 § 1116; 1995 ¢ 205 §
4; 1987 ¢ 405 § 7. Formerly RCW 70.94.460.]

Additional notes found at www.leg.wa.gov
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70A.15.3550 Sale of unapproved woodstoves—Pen-
alty. After July 1, 1988, any person who sells, offers to sell,
or knowingly advertises to sell a new woodstove in this state
in violation of RCW 70A.15.3540 shall be subject to the pen-
alties and enforcement actions under this chapter. [2020 ¢ 20
§ 1117; 1987 ¢ 405 § 8. Formerly RCW 70.94.463.]

Additional notes found at www.leg.wa.gov

70A.15.3560 Sale of unapproved woodstoves—
Application of law to advertising media. Nothing in RCW
70A.15.3540 or 70A.15.3550 shall apply to a radio station,
television station, publisher, printer, or distributor of a news-
paper, magazine, billboard, or other advertising medium that
accepts advertising in good faith and without knowledge of
its violation of RCW 70A.15.3510 through 70A.15.3620.
[2020 ¢ 20 § 1118; 1987 ¢ 405 § 12. Formerly RCW
70.94.467.]

Additional notes found at www.leg.wa.gov

70A.15.3570 Residential solid fuel burning devices—
Opacity levels—Enforcement and public education. (1)
The department shall establish, by rule under chapter 34.05
RCW, (a) a statewide opacity level of twenty percent for res-
idential solid fuel burning devices for the purpose of enforce-
ment on a complaint basis and (b) a statewide opacity of ten
percent for purposes of public education.

(2) Notwithstanding any other provision of this chapter
which may allow an authority to adopt a more stringent opac-
ity level, no authority shall adopt or enforce an opacity level
for solid fuel burning devices other than established in this
section.

(3) Actions of the department and local air pollution con-
trol authorities under this section shall preempt actions of
other state agencies and local governments for the purposes
of controlling air pollution from solid fuel burning devices,
except where authorized by chapter 199, Laws of 1991.
[1991 ¢ 199 § 502; 1987 ¢ 405 § 5. Formerly RCW
70.94.470.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.
Additional notes found at www.leg.wa.gov

70A.15.3580 Limitations on burning wood for heat—
First and second stage burn bans—Report on second
stage burn ban—Exceptions—Emergency situations. (1)
Any person in a residence or commercial establishment
which has an adequate source of heat without burning wood
shall:

(a) Not burn wood in any solid fuel burning device
whenever the department has determined under RCW
70A.15.6010 that any air pollution episode exists in that area;

(b) Not burn wood in any solid fuel burning device
except those which are either Oregon department of environ-
mental quality phase II or United States environmental pro-
tection agency certified or certified by the department under
RCW 70A.15.3530(1) or a pellet stove either certified or
issued an exemption by the United States environmental pro-
tection agency in accordance with Title 40, Part 60 of the
Code of Federal Regulations, in the geographical area and for
the period of time that a first stage of impaired air quality has
been determined, by the department or any authority, for that
area.

[Title 70A RCW—page 43]



70A.15.3590

(1) A first stage of impaired air quality is reached when
forecasted meteorological conditions are predicted to cause
fine particulate levels to exceed thirty-five micrograms per
cubic meter, measured on a twenty-four hour average, within
forty-eight hours, except for areas of fine particulate nonat-
tainment or areas at risk for fine particulate nonattainment;

(i1) A first stage burn ban for impaired air quality may be
called for a county containing fine particulate nonattainment
areas or areas at risk for fine particulate nonattainment, and
when feasible only for the necessary portions of the county,
when forecasted meteorological conditions are predicted to
cause fine particulate levels to reach or exceed thirty micro-
grams per cubic meter, measured on a twenty-four hour aver-
age, within seventy-two hours; and

(c)(i) Not burn wood in any solid fuel burning device in
a geographical area and for the period of time that a second
stage of impaired air quality has been determined by the
department or any authority, for that area. A second stage of
impaired air quality is reached when a first stage of impaired
air quality has been in force and has not been sufficient to
reduce the increasing fine particulate pollution trend, fine
particulates are at an ambient level of twenty-five micro-
grams per cubic meter measured on a twenty-four hour aver-
age, and forecasted meteorological conditions are not
expected to allow levels of fine particulates to decline below
twenty-five micrograms per cubic meter for a period of
twenty-four hours or more from the time that the fine partic-
ulates are measured at the trigger level.

(i1) A second stage burn ban may be called without call-
ing a first stage burn ban only when all of the following occur
and shall require the department or the local air pollution con-
trol authority calling a second stage burn ban under this sub-
section to comply with the requirements of subsection (3) of
this section:

(A) Fine particulate levels have reached or exceeded
twenty-five micrograms per cubic meter, measured on a
twenty-four hour average;

(B) Meteorological conditions have caused fine particu-
late levels to rise rapidly;

(C) Meteorological conditions are predicted to cause fine
particulate levels to exceed the thirty-five micrograms per
cubic meter, measured on a twenty-four hour average, within
twenty-four hours; and

(D) Meteorological conditions are highly likely to pre-
vent sufficient dispersion of fine particulate.

(iii) In fine particulate nonattainment areas or areas at
risk for fine particulate nonattainment, a second stage burn
ban may be called for the county containing the nonattain-
ment area or areas at risk for nonattainment, and when feasi-
ble only for the necessary portions of the county, without
calling a first stage burn ban only when (c)(ii)(A), (B), and
(D) of this subsection have been met and meteorological con-
ditions are predicted to cause fine particulate levels to reach
or exceed thirty micrograms per cubic meter, measured on a
twenty-four hour average, within twenty-four hours.

(2) Actions of the department and local air pollution con-
trol authorities under this section shall preempt actions of
other state agencies and local governments for the purposes
of controlling air pollution from solid fuel burning devices,
except where authorized by chapter 199, Laws of 1991.
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(3)(a) The department or any local air pollution control
authority that has called a second stage burn ban under the
authority of subsection (1)(c)(ii) of this section shall, within
ninety days, prepare a written report describing:

(i) The meteorological conditions that resulted in their
calling the second stage burn ban;

(i1)) Whether the agency could have taken actions to
avoid calling a second stage burn ban without calling a first
stage burn ban; and

(iii) Any changes the department or authority is making
to its procedures of calling first stage and second stage burn
bans to avoid calling a second stage burn ban without first
calling a first stage burn ban.

(b) After consulting with affected parties, the department
shall prescribe the format of such a report and may also
require additional information be included in the report. All
reports shall be sent to the department and the department
shall keep the reports on file for not less than five years and
available for public inspection and copying in accordance
with RCW 42.56.090.

(4) For the purposes of chapter 219, Laws of 2012, an
area at risk for nonattainment means an area where the three-
year average of the annual ninety-eighth percentile of twenty-
four hour fine particulate values is greater than twenty-nine
micrograms per cubic meter, based on the years 2008 through
2010 monitoring data.

(5)(a) Nothing in this section restricts a person from
installing or repairing a certified solid fuel burning device
approved by the department under the program established
under RCW 70A.15.3530 in a residence or commercial estab-
lishment or from replacing a solid fuel burning device with a
certified solid fuel burning device. Nothing in this section
restricts a person from burning wood in a solid fuel burning
device, regardless of whether a burn ban has been called, if
there is an emergency power outage. In addition, for the dura-
tion of an emergency power outage, nothing restricts the use
of a solid fuel burning device or the temporary installation,
repair, or replacement of a solid fuel burning device to pre-
vent the loss of life, health, or business.

(b) For the purposes of this subsection, an emergency
power outage includes:

(1) Any natural or human-caused event beyond the con-
trol of a person that leaves the person's residence or commer-
cial establishment temporarily without an adequate source of
heat other than the solid fuel burning device; or

(i1) A natural or human-caused event for which the gov-
ernor declares an emergency in an area under chapter 43.06
RCW, including a public disorder, disaster, or energy emer-
gency under RCW 43.06.010(12). [2020¢ 20§ 1119;2016 ¢
187§ 1;2012 ¢ 219 § 1; 2008 c 40 § 1; 2007 ¢ 339 § 1; 2005
¢ 197 § 1; 1998 ¢ 342 § 8; 1995 ¢ 205 § 1; 1991 ¢ 199 § 504;
1990 ¢ 128 § 2; 1987 ¢ 405 § 6. Formerly RCW 70.94.473.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.
Additional notes found at www.leg.wa.gov

70A.15.3590 Liability of condominium owners' asso-
ciation or resident association. A condominium owners'
association or an association formed by residents of a multi-
ple-family dwelling are not liable for violations of RCW
70A.15.3580 by a resident of a condominium or multiple-
family dwelling. The associations shall cooperate with local
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air pollution control authorities to acquaint residents with the
provisions of this section. [2020 ¢ 20 § 1120; 1990 ¢ 157 § 2.
Formerly RCW 70.94.475.]

70A.15.3600 Limitations on use of solid fuel burning
devices. (1) Unless allowed by rule under chapter 34.05
RCW, a person shall not cause or allow any of the following
materials to be burned in any residential solid fuel burning
device:

(a) Garbage;

(b) Treated wood;

(c) Plastics;

(d) Rubber products;

(e) Animals;

(f) Asphaltic products;

(g) Waste petroleum products;

(h) Paints; or

(1) Any substance, other than properly seasoned fuel
wood, which normally emits dense smoke or obnoxious
odors.

(2) To achieve and maintain attainment in areas of non-
attainment for fine particulates in accordance with section
172 of the federal clean air act, a local air pollution control
authority or the department may, after meeting requirements
in subsection (3) of this section, prohibit the use of solid fuel
burning devices, except:

(a) Fireplaces as defined in RCW 70A.15.3510(3),
except if needed to meet federal requirements as a contin-
gency measure in a state implementation plan for a fine par-
ticulate nonattainment area;

(b) Woodstoves meeting the standards set forth in RCW
70A.15.3580(1)(b); or

(c) Pellet stoves.

(3) Prior to prohibiting the use of solid fuel burning
devices under subsection (2) of this section, the department
or the local air pollution control authority must:

(a) Seek input from any city, county, or jurisdictional
health department affected by the proposal to prohibit the use
of solid fuel burning devices; and

(b) Make written findings that:

(1) The area is designated as an area of nonattainment for
fine particulate matter by the United States environmental
protection agency, or is in maintenance status under that des-
ignation;

(i1) Emissions from solid fuel burning devices in the area
are a major contributing factor for violating the national
ambient air quality standard for fine particulates; and

(iii) The area has an adequately funded program to assist
low-income households to secure an adequate source of heat,
which may include woodstoves meeting the requirements of
RCW 70A.15.3510(7).

(4) If and only if the nonattainment area is within the
jurisdiction of the department and the legislative authority of
a city or county within the area of nonattainment formally
expresses concerns with the department's written findings,
then the department must publish on the department's website
the reasons for prohibiting the use of solid fuel burning
devices under subsection (2) of this section that includes a
response to the concerns expressed by the city or county leg-
islative authority.
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(5) When a local air pollution control authority or the
department prohibits the use of solid fuel burning devices as
authorized by this section, the cities, counties, and jurisdic-
tional health departments serving the area shall cooperate
with the department or local air pollution control authority as
the department or the local air pollution control authority
implements the prohibition. The responsibility for actual
enforcement of the prohibition shall reside solely with the
department or the local air pollution control authority. A city,
county, or jurisdictional health department serving a fine par-
ticulate nonattainment area may agree to assist with enforce-
ment activities.

(6) A prohibition issued by a local air pollution control
authority or the department under this section shall not apply
to:

(a) A person in a residence or commercial establishment
that does not have an adequate source of heat without burning
wood; or

(b) A person with a shop or garage that is detached from
the main residence or commercial establishment that does not
have an adequate source of heat in the detached shop or
garage without burning wood.

(7) On June 7, 2012, and prior to January 1, 2015, the
local air pollution control authority or the department shall,
within available resources, provide assistance to households
using solid fuel burning devices to reduce the emissions from
those devices or change out to a lower emission device. Prior
to the effective date of a prohibition, as defined in this sec-
tion, on the use of uncertified stoves, the department or local
air pollution control authority shall provide public education
in the nonattainment area regarding how households can
reduce their emissions through cleaner burning practices, the
importance of respecting burn bans, and the opportunities for
assistance in obtaining a cleaner device. If the area is desig-
nated as a nonattainment area as of January 1, 2015, or if
required by the United States environmental protection
agency, the local air pollution control authority or the depart-
ment may prohibit the use of uncertified devices.

(8) As used in this section:

(a) "Jurisdictional health department" means a city,
county, city-county, or district public health department.

(b) "Prohibit the use" or "prohibition" may include
requiring disclosure of an uncertified device, removal, or ren-
dering inoperable, as may be approved by rule by a local air
pollution control authority or the department. The effective
date of such a rule may not be prior to January 1, 2015. How-
ever, except as provided in RCW 64.06.020 relating to the
seller disclosure of wood burning appliances, any such prohi-
bition may not include imposing separate time of sale obliga-
tions on the seller or buyer of real estate as part of a real estate
transaction. [2020 ¢ 20§ 1121;2012¢219 § 2;2009 ¢ 282 §
1; 1995 ¢ 205 § 2; 1990 ¢ 128 § 3; 1987 ¢ 405 § 9. Formerly
RCW 70.94.4717.]

Additional notes found at www.leg.wa.gov

70A.15.3610 Woodstove education program. (1) The
department of ecology shall establish a program to educate
woodstove dealers and the public about:

(a) The effects of woodstove emissions on health and air
quality;
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(b) Methods of achieving better efficiency and emission
performance from woodstoves;

(c) Woodstoves that have been approved by the depart-
ment;

(d) The benefits of replacing inefficient woodstoves with
stoves approved under RCW 70A.15.3530.

(2) Persons selling new woodstoves shall distribute and
verbally explain educational materials describing when a
stove can and cannot be legally used to customers purchasing
new woodstoves. [2020 ¢ 20 § 1122; 1990 ¢ 128 § 6; 1987 ¢
405 § 3. Formerly RCW 70.94.480.]

Additional notes found at www.leg.wa.gov

70A.15.3620 Woodstove education and enforcement
account created—Fee imposed on solid fuel burning
device sales. (1) The woodstove education and enforcement
account is hereby created in the state treasury. Money placed
in the account shall include all money received under subsec-
tion (2) of this section and any other money appropriated by
the legislature. Money in the account shall be spent for the
purposes of the woodstove education program established
under RCW 70A.15.3610 and for enforcement of the wood-
stove program, and shall be subject to legislative appropria-
tion. However, during the 2003-05 fiscal biennium, the legis-
lature may transfer from the woodstove education and
enforcement account to the air pollution control account such
amounts as specified in the omnibus operating budget bill.

(2) The department of ecology, with the advice of the
advisory committee, shall set a flat fee of thirty dollars, on the
retail sale, as defined in RCW 82.04.050, of each solid fuel
burning device after January 1, 1992. The fee shall be
imposed upon the consumer and shall not be subject to the
retail sales tax provisions of chapters 82.08 and 82.12 RCW.
The fee may be adjusted annually above thirty dollars to
account for inflation as determined by the state office of the
economic and revenue forecast council. The fee shall be col-
lected by the department of revenue in conjunction with the
retail sales tax under chapter 82.08 RCW. If the seller fails to
collect the fee herein imposed or fails to remit the fee to the
department of revenue in the manner prescribed in chapter
82.08 RCW, the seller shall be personally liable to the state
for the amount of the fee. The collection provisions of chap-
ter 82.32 RCW shall apply. The department of revenue shall
deposit fees collected under this section in the woodstove
education and enforcement account. [2020 ¢ 20 § 1123; 2003
Ist sp.s. ¢ 25 § 932; 1991 sp.s. ¢ 13 §§ 64, 65; 1991 ¢ 199 §
505; 1990 ¢ 128 § 5; 1987 ¢ 405 § 10. Formerly RCW
70.94.483.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Additional notes found at www.leg.wa.gov

70A.15.3630 Woodsmoke emissions—Findings. The
legislature finds that there are some communities in the state
in which the national ambient air quality standards for PM
2.5 are exceeded, primarily due to woodsmoke emissions,
and that current strategies are not sufficient to reduce wood-
smoke emissions to levels that comply with the federal stan-
dards or adequately protect public health. The legislature
finds that it is in the state's interest and to the benefit of the
people of the state to evaluate additional measures to reduce

[Title 70A RCW—page 46]

Title 70A RCW: Environmental Health and Safety

woodsmoke emissions and update the state woodsmoke con-
trol program. [2007 ¢ 339 § 2. Formerly RCW 70.94.488.]

70A.15.4000 Transportation demand management—
Findings. The legislature finds that automotive traffic in
Washington's metropolitan areas is the major source of emis-
sions of air contaminants. This air pollution causes signifi-
cant harm to public health, causes damage to trees, plants,
structures, and materials and degrades the quality of the envi-
ronment.

Increasing automotive traffic is also aggravating traffic
congestion in Washington's metropolitan areas. This traffic
congestion imposes significant costs on Washington's busi-
nesses, governmental agencies, and individuals in terms of
lost working hours and delays in the delivery of goods and
services. Traffic congestion worsens automobile-related air
pollution, increases the consumption of fuel, and degrades
the habitability of many of Washington's cities and suburban
areas. The capital and environmental costs of fully accommo-
dating the existing and projected automobile traffic on roads
and highways are prohibitive. Decreasing the demand for
vehicle trips is significantly less costly and at least as effec-
tive in reducing traffic congestion and its impacts as con-
structing new transportation facilities such as roads and
bridges, to accommodate increased traffic volumes.

The legislature also finds that increasing automotive
transportation is a major factor in increasing consumption of
gasoline and, thereby, increasing reliance on imported
sources of petroleum. Moderating the growth in automotive
travel is essential to stabilizing and reducing dependence on
imported petroleum and improving the nation's energy secu-
rity.

The legislature further finds that reducing the number of
commute trips to work made via single-occupant cars and
light trucks is an effective way of reducing automobile-
related air pollution, traffic congestion, and energy use.
Major employers have significant opportunities to encourage
and facilitate reducing single-occupant vehicle commuting
by employees. In addition, the legislature also recognizes the
importance of increasing individual citizens' awareness of air
quality, energy consumption, and traffic congestion, and the
contribution individual actions can make towards addressing
these issues.

The intent of this chapter is to require local governments
in those counties experiencing the greatest automobile-
related air pollution and traffic congestion to develop and
implement plans to reduce single-occupant vehicle commute
trips. Such plans shall require major employers and employ-
ers at major worksites to implement programs to reduce sin-
gle-occupant vehicle commuting by employees at major
worksites. Local governments in counties experiencing sig-
nificant but less severe automobile-related air pollution and
traffic congestion may implement such plans. State agencies
shall implement programs to reduce single-occupant vehicle
commuting at all major worksites throughout the state. [1997
€ 250§ 1; 1991 ¢ 202 § 10. Formerly RCW 70.94.521.]

Additional notes found at www.leg.wa.gov

70A.15.4010 Transportation demand management—
Definitions. Unless the context clearly requires otherwise,
the definitions in this section apply throughout this chapter.
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(1) "A major employer" means a private or public
employer, including state agencies, that employs one hundred
or more full-time employees at a single worksite who begin
their regular workday between 6:00 a.m. and 9:00 a.m. on
weekdays for at least twelve continuous months during the
year.

(2)(a) "Affected urban growth area" means:

(i) An urban growth area, designated pursuant to RCW
36.70A.110, whose boundaries contain a state highway seg-
ment exceeding the one hundred person hours of delay
threshold calculated by the department of transportation, and
any contiguous urban growth areas; and

(i1) An urban growth area, designated pursuant to RCW
36.70A.110, containing a jurisdiction with a population over
seventy thousand that adopted a commute trip reduction ordi-
nance before the year 2000, and any contiguous urban growth
areas.

(b) Affected urban growth areas will be listed by the
department of transportation in the rules for chapter 329,
Laws of 2006 using the criteria identified in (a) of this sub-
section.

(3) "Base year" means the twelve-month period com-
mencing when a major employer is determined to be partici-
pating by the local jurisdiction, on which commute trip
reduction goals shall be based.

(4) "Certification" means a determination by a regional
transportation planning organization that a locally designated
growth and transportation efficiency center program meets
the minimum criteria developed in a collaborative regional
process and the rules established by the department of trans-
portation.

(5) "Commute trip" means trips made from a worker's
home to a worksite during the peak period of 6:00 a.m. to
9:00 a.m. on weekdays.

(6) "Commute trip vehicle miles traveled per employee"”
means the sum of the individual vehicle commute trip lengths
in miles over a set period divided by the number of full-time
employees during that period.

(7) "Growth and transportation efficiency center" means
a defined, compact, mixed-use urban area that contains jobs
or housing and supports multiple modes of transportation.
For the purpose of funding, a growth and transportation effi-
ciency center must meet minimum criteria established by the
commute trip reduction board under RCW 70A.15.4060, and
must be certified by a regional transportation planning orga-
nization as established in RCW 47.80.020.

(8) "Major employment installation" means a military
base or federal reservation, excluding tribal reservations, at
which there are one hundred or more full-time employees,
who begin their regular workday between 6:00 a.m. and 9:00
a.m. on weekdays, for at least twelve continuous months
during the year.

(9) "Major worksite" means a building or group of build-
ings that are on physically contiguous parcels of land or on
parcels separated solely by private or public roadways or
rights-of-way, and at which there are one hundred or more
full-time employees, who begin their regular workday
between 6:00 a.m. and 9:00 a.m. on weekdays, for at least
twelve continuous months.

(10) "Person hours of delay" means the daily person
hours of delay per mile in the peak period of 6:00 a.m. to 9:00
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a.m., as calculated using the best available methodology by
the department of transportation.

(11) "Proportion of single-occupant vehicle commute
trips" means the number of commute trips made by single-
occupant automobiles divided by the number of full-time
employees. [2020 ¢ 20 § 1124; 2006 ¢ 329 § 1; 1991 ¢ 202 §
11. Formerly RCW 70.94.524.]

Reviser's note: The definitions in this section have been alphabetized
pursuant to RCW 1.08.015(2)(k).

Additional notes found at www.leg.wa.gov

70A.15.4020 Transportation demand management—
Requirements for counties and cities. (1) Each county con-
taining an urban growth area, designated pursuant to RCW
36.70A.110, and each city within an urban growth area with
a state highway segment exceeding the one hundred person
hours of delay threshold calculated by the department of
transportation, as well as those counties and cities located in
any contiguous urban growth areas, shall adopt a commute
trip reduction plan and ordinance for major employers in the
affected urban growth area by a date specified by the com-
mute trip reduction board. Jurisdictions located within an
urban growth area with a population greater than seventy
thousand that adopted a commute trip reduction ordinance
before the year 2000, as well as any jurisdiction within con-
tiguous urban growth areas, shall also adopt a commute trip
reduction plan and ordinance for major employers in the
affected urban growth area by a date specified by the com-
mute trip reduction board. Jurisdictions containing a major
employment installation in a county with an affected growth
area, designated pursuant to RCW 36.70A.110, shall adopt a
commute trip reduction plan and ordinance for major
employers in the major employment installation by a date
specified by the commute trip reduction board. The ordinance
shall establish the requirements for major employers and pro-
vide an appeals process by which major employers, who as a
result of special characteristics of their business or its loca-
tions would be unable to meet the requirements of the ordi-
nance, may obtain waiver or modification of those require-
ments. The plan shall be designed to achieve reductions in the
proportion of single-occupant vehicle commute trips and be
consistent with the rules established by the department of
transportation. The county, city, or town shall submit its
adopted plan to the regional transportation planning organi-
zation. The county, city, or town plan shall be included in the
regional commute trip reduction plan for regional transporta-
tion planning purposes, consistent with the rules established
by the department of transportation in RCW 70A.15.4060.

(2) All other counties, cities, and towns may adopt and
implement a commute trip reduction plan consistent with
department of transportation rules established under RCW
70A.15.4060. Tribal governments are encouraged to adopt a
commute trip reduction plan for their lands. State investment
in voluntary commute trip reduction plans shall be limited to
those areas that meet criteria developed by the commute trip
reduction board.

(3) The department of ecology may, after consultation
with the department of transportation, as part of the state
implementation plan for areas that do not attain the national
ambient air quality standards for carbon monoxide or ozone,
require municipalities other than those identified in subsec-
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tion (1) of this section to adopt and implement commute trip
reduction plans if the department determines that such plans
are necessary for attainment of said standards.

(4) A commute trip reduction plan shall be consistent
with the rules established under RCW 70A.15.4060 and shall
include but is not limited to (a) goals for reductions in the
proportion of single-occupant vehicle commute trips consis-
tent with the state goals established by the commute trip
reduction board under RCW 70A.15.4060 and the regional
commute trip reduction plan goals established in the regional
commute trip reduction plan; (b) a description of the require-
ments for major public and private sector employers to
implement commute trip reduction programs; (¢) a commute
trip reduction program for employees of the county, city, or
town; and (d) means, consistent with rules established by the
department of transportation, for determining base year val-
ues and progress toward meeting commute trip reduction
plan goals. The plan shall be developed in consultation with
local transit agencies, the applicable regional transportation
planning organization, major employers, and other interested
parties.

(5) The commute trip reduction plans adopted by coun-
ties, cities, and towns under this chapter shall be consistent
with and may be incorporated in applicable state or regional
transportation plans and local comprehensive plans and shall
be coordinated, and consistent with, the commute trip reduc-
tion plans of counties, cities, or towns with which the county,
city, or town has, in part, common borders or related regional
issues. Such regional issues shall include assuring consis-
tency in the treatment of employers who have worksites sub-
ject to the requirements of this chapter in more than one juris-
diction. Counties, cities, and towns adopting commute trip
reduction plans may enter into agreements through the inter-
local cooperation act or by resolution or ordinance as appro-
priate with other jurisdictions, local transit agencies, trans-
portation management associations or other private or non-
profit providers of transportation services, or regional
transportation planning organizations to coordinate the
development and implementation of such plans. Transit
agencies shall work with counties, cities, and towns as a part
of their six-year transit development plan established in
RCW 35.58.2795 to take into account the location of major
employer worksites when planning and prioritizing transit
service changes or the expansion of public transportation ser-
vices, including rideshare services. Counties, cities, or towns
adopting a commute trip reduction plan shall review it annu-
ally and revise it as necessary to be consistent with applicable
plans developed under RCW 36.70A.070. Regional transpor-
tation planning organizations shall review the local commute
trip reduction plans during the development and update of the
regional commute trip reduction plan.

(6) Each affected regional transportation planning orga-
nization shall adopt a commute trip reduction plan for its
region consistent with the rules and deadline established by
the department of transportation under RCW 70A.15.4060.
The plan shall include, but is not limited to: (a) Regional pro-
gram goals for commute trip reduction in urban growth areas
and all designated growth and transportation efficiency cen-
ters; (b) a description of strategies for achieving the goals; (c)
a sustainable financial plan describing projected revenues
and expenditures to meet the goals; (d) a description of the
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way in which progress toward meeting the goals will be mea-
sured; and (e) minimum criteria for growth and transportation
efficiency centers. (i) Regional transportation planning orga-
nizations shall review proposals from local jurisdictions to
designate growth and transportation efficiency centers and
shall determine whether the proposed growth and transporta-
tion efficiency center is consistent with the criteria defined in
the regional commute trip reduction plan. (ii) Growth and
transportation efficiency centers certified as consistent with
the minimum requirements by the regional transportation
planning organization shall be identified in subsequent
updates of the regional commute trip reduction plan. These
plans shall be developed in collaboration with all affected
local jurisdictions, transit agencies, and other interested par-
ties within the region. The plan will be reviewed and
approved by the commute trip reduction board as established
under RCW 70A.15.4060. Regions without an approved
regional commute trip reduction plan shall not be eligible for
state commute trip reduction program funds.

The regional commute trip reduction plan shall be con-
sistent with and incorporated into transportation demand
management components in the regional transportation plan
as required by RCW 47.80.030.

(7) Each regional transportation planning organization
implementing a regional commute trip reduction program
shall, consistent with the rules and deadline established by
the department of transportation, submit its plan as well as
any related local commute trip reduction plans and certified
growth and transportation efficiency center programs, to the
commute trip reduction board established under RCW
70A.15.4060. The commute trip reduction board shall review
the regional commute trip reduction plan and the local com-
mute trip reduction plans. The regional transportation plan-
ning organization shall collaborate with the commute trip
reduction board to evaluate the consistency of local commute
trip reduction plans with the regional commute trip reduction
plan. Local and regional plans must be approved by the com-
mute trip reduction board in order to be eligible for state
funding provided for the purposes of this chapter.

(8) Each regional transportation planning organization
implementing a regional commute trip reduction program
shall submit an annual progress report to the commute trip
reduction board established under RCW 70A.15.4060. The
report shall be due at the end of each state fiscal year for
which the program has been implemented. The report shall
describe progress in attaining the applicable commute trip
reduction goals and shall highlight any problems being
encountered in achieving the goals. The information shall be
reported in a form established by the commute trip reduction
board.

(9) Any waivers or modifications of the requirements of
a commute trip reduction plan granted by a jurisdiction shall
be submitted for review to the commute trip reduction board
established under RCW 70A.15.4060. The commute trip
reduction board may not deny the granting of a waiver or
modification of the requirements of a commute trip reduction
plan by a jurisdiction but they may notify the jurisdiction of
any comments or objections.

(10) Plans implemented under this section shall not
apply to commute trips for seasonal agricultural employees.
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(11) Plans implemented under this section shall not
apply to construction worksites when the expected duration
of the construction project is less than two years.

(12) If an affected urban growth area has not previously
implemented a commute trip reduction program and the state
has funded solutions to state highway deficiencies to address
the area's exceeding the person hours of delay threshold, the
affected urban growth area shall be exempt from the duties of
this section for a period not exceeding two years. [2020 ¢ 20
§ 1125; 2006 ¢ 329 § 2; 1997 ¢ 250 § 2; 1996 ¢ 186 § 513;
1991 ¢ 202 § 12. Formerly RCW 70.94.527.]

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.
Additional notes found at www.leg.wa.gov

70A.15.4030 Transportation demand management—
Growth and transportation efficiency centers. (1) A
county, city, or town may, as part of its commute trip reduc-
tion plan, designate existing activity centers listed in its com-
prehensive plan or new activity centers as growth and trans-
portation efficiency centers and establish a transportation
demand management program in the designated area.

(a) The transportation demand management program for
the growth and transportation efficiency center shall be
developed in consultation with local transit agencies, the
applicable regional transportation planning organization,
major employers, and other interested parties.

(b) In order to be eligible for state funding provided for
the purposes of this section, designated growth and transpor-
tation efficiency centers shall be certified by the applicable
regional transportation organization to: (i) Meet the mini-
mum land use and transportation criteria established in col-
laboration among local jurisdictions, transit agencies, the
regional transportation planning organization, and other
interested parties as part of the regional commute trip reduc-
tion plan; and (ii) have established a transportation demand
management program that includes the elements identified in
(c) of this subsection and is consistent with the rules estab-
lished by the department of transportation in RCW
70A.15.4060(2). If a designated growth and transportation
efficiency center is denied certification, the local jurisdiction
may appeal the decision to the commute trip reduction board.

(c) Transportation demand management programs for
growth and transportation efficiency centers shall include,
but are not limited to: (i) Goals for reductions in the propor-
tion of single-occupant vehicle trips that are more aggressive
than the state program goal established by the commute trip
reduction board; (ii) a sustainable financial plan demonstrat-
ing how the program can be implemented to meet state and
regional trip reduction goals, indicating resources from pub-
lic and private sources that are reasonably expected to be
made available to carry out the plan, and recommending any
innovative financing techniques consistent with chapter
47.29 RCW, including public/private partnerships, to finance
needed facilities, services, and programs; (iii) a proposed
organizational structure for implementing the program; (iv) a
proposal to measure performance toward the goal and imple-
mentation progress; and (v) an evaluation to which local land
use and transportation policies apply, including parking poli-
cies and ordinances, to determine the extent that they comple-
ment and support the trip reduction investments of major
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employers. Each of these program elements shall be consis-
tent with the rules established under RCW 70A.15.4060.

(d) A designated growth and transportation efficiency
center shall be consistent with the land use and transportation
elements of the local comprehensive plan.

(e) Transit agencies, local governments, and regional
transportation planning organizations shall identify certified
growth and transportation efficiency centers as priority areas
for new service and facility investments in their respective
investment plans.

(2) A county, city, or town that has established a growth
and transportation efficiency center program shall support
vehicle trip reduction activities in the designated area. The
implementing jurisdiction shall adopt policies, ordinances,
and funding strategies that will lead to attainment of program
goals in those areas. [2020 ¢ 20 § 1126; 2006 c 329 § 4. For-
merly RCW 70.94.528.]

70A.15.4040 Transportation demand management—
Requirements for employers. (1) State agency worksites
are subject to the same requirements under this section and
RCW 70A.15.4050 as private employers.

(2) Not more than ninety days after the adoption of a
jurisdiction's commute trip reduction plan, each major
employer in that jurisdiction shall perform a baseline mea-
surement consistent with the rules established by the depart-
ment of transportation under RCW 70A.15.4060. Not more
than ninety days after receiving the results of the baseline
measurement, each major employer shall develop a commute
trip reduction program and shall submit a description of that
program to the jurisdiction for review. The program shall be
implemented not more than ninety days after approval by the
jurisdiction.

(3) A commute trip reduction program of a major
employer shall consist of, at a minimum (a) designation of a
transportation coordinator and the display of the name, loca-
tion, and telephone number of the coordinator in a prominent
manner at each affected worksite; (b) regular distribution of
information to employees regarding alternatives to single-
occupant vehicle commuting; (c) a regular review of
employee commuting and reporting of progress toward meet-
ing the single-occupant vehicle reduction goals to the county,
city, or town consistent with the method established in the
commute trip reduction plan and the rules established by the
department of transportation under RCW 70A.15.4060; and
(d) implementation of a set of measures designed to achieve
the applicable commute trip reduction goals adopted by the
jurisdiction. Such measures may include but are not limited
to:

(1) Provision of preferential parking or reduced parking
charges, or both, for high occupancy vehicles and motorcy-
cles;

(i1) Instituting or increasing parking charges for single-
occupant vehicles;

(iii) Provision of commuter ride matching services to
facilitate employee ride sharing for commute trips;

(iv) Provision of subsidies for transit fares;

(v) Provision of vans for vanpools;

(vi) Provision of subsidies for carpooling or vanpooling;

(vii) Permitting the use of the employer's vehicles for
carpooling or vanpooling;
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(viii) Permitting flexible work schedules to facilitate
employees' use of transit, carpools, or vanpools;

(ix) Cooperation with transportation providers to provide
additional regular or express service to the worksite;

(x) Construction of special loading and unloading facili-
ties for transit, carpool, and vanpool users;

(xi) Provision of bicycle parking facilities, lockers,
changing areas, and showers for employees who bicycle or
walk to work;

(xii) Provision of a program of parking incentives such
as a rebate for employees who do not use the parking facility;

(xiii) Establishment of a program to permit employees to
work part or full time at home or at an alternative worksite
closer to their homes;

(xiv) Establishment of a program of alternative work
schedules such as compressed workweek schedules which
reduce commuting; and

(xv) Implementation of other measures designed to facil-
itate the use of high occupancy vehicles such as on-site day
care facilities and emergency taxi services.

(4) Employers or owners of worksites may form or uti-
lize existing transportation management associations or other
transportation-related associations authorized by RCW
35.87A.010 to assist members in developing and implement-
ing commute trip reduction programs.

(5) Employers shall make a good faith effort towards
achievement of the goals identified in RCW
70A.15.4020(4)(d). [2020 ¢ 20 § 1127; 2013 ¢ 26 § 1; 2006
€329 §5;1997 ¢ 250 § 3; (1995 2nd sp.s. ¢ 14 § 530 expired
June 30, 1997); 1991 ¢ 202 § 13. Formerly RCW 70.94.531.]

Additional notes found at www.leg.wa.gov

70A.15.4050 Transportation demand management—
Jurisdictions' review and penalties. (1) Each jurisdiction
implementing a commute trip reduction plan under this chap-
ter or as part of a plan or ordinance developed under RCW
36.70A.070 shall review each employer's initial commute
trip reduction program to determine if the program is likely to
meet the applicable commute trip reduction goals. The
employer shall be notified by the jurisdiction of its findings.
If the jurisdiction finds that the program is not likely to meet
the applicable commute trip reduction goals, the jurisdiction
will work with the employer to modify the program as neces-
sary. The jurisdiction shall complete review of each
employer's initial commute trip reduction program within
ninety days of receipt.

(2) Employers implementing commute trip reduction
programs are expected to undertake good faith efforts to
achieve the goals outlined in RCW 70A.15.4020(4). Employ-
ers are considered to be making a good faith effort if the fol-
lowing conditions have been met:

(a) The employer has met the minimum requirements
identified in RCW 70A.15.4040;

(b) The employer has notified the jurisdiction of its
intent to substantially change or modify its program and has
either received the approval of the jurisdiction to do so or has
acknowledged that its program may not be approved without
additional modifications;

(¢) The employer has provided adequate information and
documentation of implementation when requested by the
jurisdiction; and

[Title 70A RCW—page 50]

Title 70A RCW: Environmental Health and Safety

(d) The employer is working collaboratively with its
jurisdiction to continue its existing program or is developing
and implementing program modifications likely to result in
improvements to the program over an agreed upon length of
time.

(3) Each jurisdiction shall review at least once every two
years each employer's progress and good faith efforts toward
meeting the applicable commute trip reduction goals. If an
employer makes a good faith effort, as defined in this section,
but is not likely to meet the applicable commute trip reduc-
tion goals, the jurisdiction shall work collaboratively with the
employer to make modifications to the commute trip reduc-
tion program. Failure of an employer to reach the applicable
commute trip reduction goals is not a violation of this chap-
ter.

(4) If an employer fails to make a good faith effort and
fails to meet the applicable commute trip reduction goals, the
jurisdiction shall work collaboratively with the employer to
propose modifications to the program and shall direct the
employer to revise its program within thirty days to incorpo-
rate those modifications or modifications which the jurisdic-
tion determines to be equivalent.

(5) Each jurisdiction implementing a commute trip
reduction plan pursuant to this chapter may impose civil pen-
alties, in the manner provided in chapter 7.80 RCW, for fail-
ure by an employer to implement a commute trip reduction
program or to modify its commute trip reduction program as
required in subsection (4) of this section. No major employer
may be held liable for civil penalties for failure to reach the
applicable commute trip reduction goals. No major employer
shall be liable for civil penalties under this chapter if failure
to achieve a commute trip reduction program goal was the
result of an inability to reach agreement with a certified col-
lective bargaining agent under applicable laws where the
issue was raised by the employer and pursued in good faith.

(6) Jurisdictions shall notify major employers of the pro-
cedures for applying for goal modification or exemption from
the commute trip reduction requirements based on the guide-
lines established by the commute trip reduction board autho-
rized under RCW 70A.15.4060. [2020 ¢ 20 § 1128; 2006 c
329 § 6; 1997 ¢ 250 § 4; 1991 ¢ 202 § 14. Formerly RCW
70.94.534.]

Additional notes found at www.leg.wa.gov

70A.15.4060 Transportation demand management—
Commute trip reduction board. (1) A sixteen member
state commute trip reduction board is established as follows:

(a) The secretary of transportation or the secretary's des-
ignee who shall serve as chair;

(b) One representative from the office of financial man-
agement;

(c) The director or the director's designee of one of the
following agencies, to be determined by the secretary of
transportation:

(1) Department of enterprise services;

(i1) Department of ecology;

(iii) Department of commerce;

(d) Three representatives from cities and towns or coun-
ties appointed by the secretary of transportation for staggered
four-year terms from a list recommended by the association
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of Washington cities or the Washington state association of
counties;

(e) Two representatives from transit agencies appointed
by the secretary of transportation for staggered four-year
terms from a list recommended by the Washington state tran-
sit association;

(f) Two representatives from participating regional
transportation planning organizations appointed by the secre-
tary of transportation for staggered four-year terms;

(g) Four representatives of employers at or owners of
major worksites in Washington, or transportation manage-
ment associations, business improvement areas, or other
transportation organizations representing employers,
appointed by the secretary of transportation for staggered
four-year terms; and

(h) Two citizens appointed by the secretary of transpor-
tation for staggered four-year terms.

Members of the commute trip reduction board shall
serve without compensation but shall be reimbursed for
travel expenses as provided in RCW 43.03.050 and
43.03.060. Members appointed by the secretary of transpor-
tation shall be compensated in accordance with RCW
43.03.220. The board has all powers necessary to carry out its
duties as prescribed by this chapter.

(2) By March 1, 2007, the department of transportation
shall establish rules for commute trip reduction plans and
implementation procedures. The commute trip reduction
board shall advise the department on the content of the rules.
The rules are intended to ensure consistency in commute trip
reduction plans and goals among jurisdictions while fairly
taking into account differences in employment and housing
density, employer size, existing and anticipated levels of
transit service, special employer circumstances, and other
factors the board determines to be relevant. The rules shall
include:

(a) Guidance criteria for growth and transportation effi-
ciency centers;

(b) Data measurement methods and procedures for deter-
mining the efficacy of commute trip reduction activities and
progress toward meeting commute trip reduction plan goals;

(c) Model commute trip reduction ordinances;

(d) Methods for assuring consistency in the treatment of
employers who have worksites subject to the requirements of
this chapter in more than one jurisdiction;

(e) An appeals process by which major employers, who
as a result of special characteristics of their business or its
locations would be unable to meet the requirements of a com-
mute trip reduction plan, may obtain a waiver or modification
of those requirements and criteria for determining eligibility
for waiver or modification;

(f) Establishment of a process for determining the state's
affected areas, including criteria and procedures for regional
transportation planning organizations in consultation with
local jurisdictions to propose to add or exempt urban growth
areas;

(g) Listing of the affected areas of the program to be
done every four years as identified in subsection (5) of this
section;

(h) Establishment of a criteria and application process to
determine whether jurisdictions that voluntarily implement
commute trip reduction are eligible for state funding;

(2022 Ed.)

70A.15.4060

(i) Guidelines and deadlines for creating and updating
local commute trip reduction plans, including guidance to
ensure consistency between the local commute trip reduction
plan and the transportation demand management strategies
identified in the transportation element in the local compre-
hensive plan, as required by RCW 36.70A.070;

(j) Guidelines for creating and updating regional com-
mute trip reduction plans, including guidance to ensure the
regional commute trip reduction plan is consistent with and
incorporated into transportation demand management com-
ponents in the regional transportation plan;

(k) Methods for regional transportation planning organi-
zations to evaluate and certify that designated growth and
transportation efficiency center programs meet the minimum
requirements and are eligible for funding;

(1) Guidelines for creating and updating growth and
transportation efficiency center programs; and

(m) Establishment of statewide program goals. The goals
shall be designed to achieve substantial reductions in the pro-
portion of single-occupant vehicle commute trips and the
commute trip vehicle miles traveled per employee, at a level
that is projected to improve the mobility of people and goods
by increasing the efficiency of the state highway system.

(3) The board shall create a state commute trip reduction
plan that shall be updated every four years as discussed in
subsection (5) of this section. The state commute trip reduc-
tion plan shall include, but is not limited to: (a) Statewide
commute trip reduction program goals that are designed to
substantially improve the mobility of people and goods; (b)
identification of strategies at the state and regional levels to
achieve the goals and recommendations for how transporta-
tion demand management strategies can be targeted most
effectively to support commute trip reduction program goals;
(c) performance measures for assessing the cost-effective-
ness of commute trip reduction strategies and the benefits for
the state transportation system; and (d) a sustainable financial
plan. The board shall review and approve regional commute
trip reduction plans, and work collaboratively with regional
transportation planning organizations in the establishment of
the state commute trip reduction plan.

(4) The board shall work with affected jurisdictions,
major employers, and other parties to develop and implement
a public awareness campaign designed to increase the effec-
tiveness of local commute trip reduction programs and sup-
port achievement of the objectives identified in this chapter.

(5) The board shall evaluate and update the commute trip
reduction program plan and recommend changes to the rules
every four years, with the first assessment report due July 1,
2011, to ensure that the latest data methodology used by the
department of transportation is incorporated into the program
and to determine which areas of the state should be affected
by the program. The board shall review the definition of a
major employer no later than December 1, 2009. The board
shall regularly identify urban growth areas that are projected
to be affected by chapter 329, Laws of 2006 in the next four-
year period and may provide advance planning support to the
potentially affected jurisdictions.

(6) The board shall review progress toward implement-
ing commute trip reduction plans and programs and the costs
and benefits of commute trip reduction plans and programs
and shall make recommendations to the legislature and the
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governor by December 1, 2009, and every two years thereaf-
ter. In assessing the costs and benefits, the board shall con-
sider the costs of not having implemented commute trip
reduction plans and programs. The board shall examine other
transportation demand management programs nationally and
incorporate its findings into its recommendations to the legis-
lature. The recommendations shall address the need for con-
tinuation, modification, or termination or any or all require-
ments of this chapter.

(7) The board shall invite personnel with appropriate
expertise from state, regional, and local government, private,
public, and nonprofit providers of transportation services,
and employers or owners of major worksites in Washington
to act as a technical advisory group. The technical advisory
group shall advise the board on the implementation of local
and regional commute trip reduction plans and programs,
program evaluation, program funding allocations, and state
rules and guidelines. [2015 ¢ 225 § 104; 2011 Istsp.s.c 21§
26;2006 ¢ 329 § 7; 1997 ¢ 250 § 5; 1996 ¢ 186 § 514; 1995 ¢
399 § 188; 1991 ¢ 202 § 15. Formerly RCW 70.94.537.]

Findings—Intent—Part headings not law—Effective date—1996 c
186: See notes following RCW 43.330.904.

Additional notes found at www.leg.wa.gov

70A.15.4070 Transportation demand management—
Technical assistance. (1) The department of transportation
shall provide staff support to the commute trip reduction
board in carrying out the requirements of RCW 70A.15.4060.

(2) The department of transportation shall provide tech-
nical assistance to regional transportation planning organiza-
tions, counties, cities, towns, state agencies, as defined in
RCW 40.06.010, and other employers in developing and
implementing commute trip reduction plans and programs.
The technical assistance shall include: (a) Guidance in single
measurement methodology and practice to be used in deter-
mining progress in attaining plan goals; (b) developing model
plans and programs appropriate to different situations; and
(c) providing consistent training and informational materials
for the implementation of commute trip reduction programs.
Model plans and programs, training, and informational mate-
rials shall be developed in cooperation with representatives
of regional transportation planning organizations, local gov-
ernments, transit agencies, and employers.

(3) In carrying out this section the department of trans-
portation may contract with statewide associations represent-
ing cities, towns, and counties to assist cities, towns, and
counties in implementing commute trip reduction plans and
programs. [2020 ¢ 20 § 1129; 2009 ¢ 427 § 1; 2006 ¢ 329 §
8; 1996 ¢ 186 § 515; 1991 ¢ 202 § 16. Formerly RCW
70.94.541.]

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

Additional notes found at www.leg.wa.gov

70A.15.4080 Transportation demand management—
Use of funds. A portion of the funds made available for the
purposes of this chapter shall be used to fund the commute
trip reduction board in carrying out the responsibilities of
RCW 70A.15.4060, and the department of transportation,
including the activities authorized under RCW
70A.15.4070(2), and to assist regional transportation plan-
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ning organizations, counties, cities, and towns implementing
commute trip reduction plans. The commute trip reduction
board shall determine the allocation of program funds made
available for the purposes of this chapter to regional transpor-
tation planning organizations, counties, cities, and towns
implementing commute trip reduction plans. If state funds for
the purposes of this chapter are provided to those jurisdic-
tions implementing voluntary commute trip reduction plans,
the funds shall be disbursed based on criteria established by
the commute trip reduction board under RCW 70A.15.4060.
[2020 ¢ 20 § 1130; 2006 ¢ 329 § 9; 2001 ¢ 74 § 1; 1991 ¢ 202
§ 17. Formerly RCW 70.94.544.]

Additional notes found at www.leg.wa.gov

70A.15.4090 Transportation demand management—
Intent—State leadership. The legislature hereby recog-
nizes the state's crucial leadership role in establishing and
implementing effective commute trip reduction programs.
Therefore, it is the policy of the state that the department of
transportation and other state agencies, including institutions
of higher education, shall aggressively develop substantive
programs to reduce commute trips by state employees. Imple-
mentation of these programs will reduce energy consump-
tion, congestion in urban areas, and air and water pollution
associated with automobile travel. [2009 ¢ 427 § 2; 2006 c
329 § 10; 1991 ¢ 202 § 18. Formerly RCW 70.94.547.]

Additional notes found at www.leg.wa.gov

70A.15.4100 Transportation demand management—
State agencies—Joint comprehensive commute trip
reduction plan—Reports. (1) The secretary of the depart-
ment of transportation may coordinate an interagency board
or other interested parties for the purpose of developing poli-
cies or guidelines that promote consistency among state
agency commute trip reduction programs required by RCW
70A.15.4020 and 70A.15.4040 or developed under the joint
comprehensive commute trip reduction plan described in this
section. The board shall include representatives of the depart-
ments of transportation, enterprise services, ecology, and
commerce and such other departments and interested groups
as the secretary of the department of transportation deter-
mines to be necessary. Policies and guidelines shall be appli-
cable to all state agencies including but not limited to policies
and guidelines regarding parking and parking charges,
employee incentives for commuting by other than single-
occupant automobiles, flexible and alternative work sched-
ules, alternative worksites, and the use of state-owned vehi-
cles for car and vanpools and guaranteed rides home. The
policies and guidelines shall also consider the costs and ben-
efits to state agencies of achieving commute trip reductions
and consider mechanisms for funding state agency commute
trip reduction programs.

(2) State agencies sharing a common location in affected
urban growth areas where the total number of state employ-
ees 1s one hundred or more shall, with assistance from the
department of transportation, develop and implement a joint
commute trip reduction program. The worksite must be
treated as specified in RCW 70A.15.4040 and 70A.15.4050.

(3) The department of transportation shall develop a joint
comprehensive commute trip reduction plan for all state
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agencies, including institutions of higher education, located
in the Olympia, Lacey, and Tumwater urban growth areas.

(a) In developing the joint comprehensive commute trip
reduction plan, the department of transportation shall work
with applicable state agencies, including institutions of
higher education, and shall collaborate with the following
entities: Local jurisdictions; regional transportation planning
organizations as described in chapter 47.80 RCW; transit
agencies, including regional transit authorities as described in
chapter 81.112 RCW and transit agencies that serve areas
within twenty-five miles of the Olympia, Lacey, or Tumwa-
ter urban growth areas; and the capitol campus design advi-
sory committee established in RCW 43.34.080.

(b) The joint comprehensive commute trip reduction
plan must build on existing commute trip reduction programs
and policies. At a minimum, the joint comprehensive com-
mute trip reduction plan must include strategies for telework
and flexible work schedules, parking management, and con-
sideration of the impacts of worksite location and design on
multimodal transportation options.

(¢) The joint comprehensive commute trip reduction
plan must include performance measures and reporting meth-
ods and requirements.

(d) The joint comprehensive commute trip reduction
plan may include strategies to accommodate differences in
worksite size and location.

(e) The joint comprehensive commute trip reduction
plan must be consistent with jurisdictional and regional trans-
portation, land use, and commute trip reduction plans, the
state six-year facilities plan, and the master plan for the capi-
tol of the state of Washington.

(f) Not more than ninety days after the adoption of the
joint comprehensive commute trip reduction plan, state agen-
cies within the three urban growth areas must implement a
commute trip reduction program consistent with the objec-
tives and strategies of the joint comprehensive commute trip
reduction plan.

(4) The department of transportation shall review the ini-
tial commute trip reduction program of each state agency
subject to the commute trip reduction plan for state agencies
to determine if the program is likely to meet the applicable
commute trip reduction goals and notify the agency of any
deficiencies. If it is found that the program is not likely to
meet the applicable commute trip reduction goals, the depart-
ment of transportation will work with the agency to modify
the program as necessary.

(5) Each state agency implementing a commute trip
reduction plan shall report at least once per year to its agency
director on the performance of the agency's commute trip
reduction program as part of the agency's quality manage-
ment, accountability, and performance system as defined by
RCW 43.17.385. The reports shall assess the performance of
the program, progress toward state goals established under
RCW 70A.15.4060, and recommendations for improving the
program.

(6) The department of transportation shall review the
agency performance reports defined in subsection (5) of this
section and submit a biennial report for state agencies subject
to this chapter to the governor and incorporate the report in
the commute trip reduction board report to the legislature as
directed in RCW 70A.15.4060(6). The report shall include,
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but is not limited to, an evaluation of the most recent mea-
surement results, progress toward state goals established
under RCW 70A.15.4060, and recommendations for improv-
ing the performance of state agency commute trip reduction
programs. The information shall be reported in a form estab-
lished by the commute trip reduction board. [2020 ¢ 20 §
1131; 2015 ¢ 225 § 105; 2009 ¢ 427 § 3; 2006 ¢ 329 § 11;
1997 ¢ 250 § 6; 1996 ¢ 186 § 516; 1991 ¢ 202 § 19. Formerly
RCW 70.94.551.]

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.
State vehicle parking account: RCW 43.01.225.

Additional notes found at www.leg.wa.gov

70A.15.4110 Transportation demand management—
Collective bargaining powers unaffected. Nothing in
chapter 329, Laws of 2006 preempts the ability of state
employees to collectively bargain over commute trip reduc-
tion issues, including parking fees under chapter 41.80 RCW,
or the ability of private sector employees to collectively bar-
gain over commute trip reduction issues if previously such
issues were mandatory subjects of collective bargaining.
[2006 ¢ 329 § 3. Formerly RCW 70.94.555.]

70A.15.4500 Reports of authorities to department of
ecology—Contents. All authorities in the state shall submit
quarterly reports to the department of ecology detailing the
current status of air pollution control regulations in the
authority and, by county, the progress made toward bringing
all sources in the authority into compliance with authority
standards. [1979 ex.s. ¢ 30 § 14; 1969 ex.s. ¢ 168 § 52. For-
merly RCW 70.94.600.]

70A.15.4510 Burning used oil fuel in land-based
facilities. (1) Except as provided in subsection (2) of this
section, a person may not burn used oil as fuel in a land-based
facility or in state waters unless the used oil meets the follow-
ing standards:

(a) Cadmium: 2 ppm maximum

(b) Chromium: 10 ppm maximum

(c) Lead: 100 ppm maximum

(d) Arsenic: 5 ppm maximum

(e) Total halogens: 1000 ppm maximum

(f) Polychlorinated biphenyls: 2 ppm maximum

(g) Ash: .1 percent maximum

(h) Sulfur: 1.0 percent maximum

(1) Flash point: 100 degrees Fahrenheit minimum.

(2) This section shall not apply to: (a) Used oil burned in
space heaters if the space heater has a maximum heat output
of not greater than 0.5 million btu's per hour or used oil
burned in facilities permitted by the department or a local air
pollution control authority; or (b) ocean-going vessels.

(3) This section shall not apply to persons in the business
of collecting used oil from residences when under authoriza-
tion by a city, county, or the utilities and transportation com-
mission. [1991 ¢ 319 § 311. Formerly RCW 70.94.610.]

70A.15.4520 Metals mining and milling operations
permits—Inspections by department of ecology. If a met-
als mining and milling operation is issued a permit pursuant
to this chapter, then it will be subject to special inspection
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requirements. The department of ecology shall inspect these
mining operations at least quarterly in order to ensure that the
operation is in compliance with the conditions of any permit
issued to it pursuant to this chapter. The department shall
conduct additional inspections during the construction phase
of the mining and milling operation in order to ensure com-
pliance with this chapter. [1994 ¢ 232 § 18. Formerly RCW
70.94.620.]

Additional notes found at www.leg.wa.gov

70A.15.4530 Odors or fugitive dust caused by agri-
cultural activities consistent with good agricultural prac-
tices exempt from chapter. (1) Odors or fugitive dust
caused by agricultural activity consistent with good agricul-
tural practices on agricultural land are exempt from the
requirements of this chapter unless they have a substantial
adverse effect on public health. In determining whether agri-
cultural activity is consistent with good agricultural practices,
the department of ecology or board of any authority shall
consult with a recognized third-party expert in the activity
prior to issuing any notice of violation.

(2) Any notice of violation issued under this chapter per-
taining to odors or fugitive dust caused by agricultural activ-
ity shall include a detailed statement with evidence as to why
the activity is inconsistent with good agricultural practices, or
a detailed statement with evidence that the odors or fugitive
dust have substantial adverse effect on public health.

(3) In any appeal to the pollution control hearings board
or any judicial appeal, the agency issuing a final order per-
taining to odors or fugitive dust caused by agricultural activ-
ity shall prove the activity is inconsistent with good agricul-
tural practices or that the odors or fugitive dust have a sub-
stantial adverse impact on public health.

(4) If a person engaged in agricultural activity on a con-
tiguous piece of agricultural land sells or has sold a portion of
that land for residential purposes, the exemption of this sec-
tion shall not apply.

(5) As used in this section:

(a) "Agricultural activity" means the growing, raising, or
production of horticultural or viticultural crops, berries, poul-
try, livestock, shellfish, grain, mint, hay, and dairy products.
"Agricultural activity" also includes the growing, raising, or
production of cattle at cattle feedlots.

(b) "Good agricultural practices" means economically
feasible practices which are customary among or appropriate
to farms and ranches of a similar nature in the local area and
for cattle feedlots means implementing best management
practices pursuant to a fugitive dust control plan that con-
forms to the fugitive dust control guidelines for beef cattle
feedlots, best management practices, and plan development
and approval procedures that were approved by the depart-
ment of ecology in December 1995 or in updates to those
guidelines that are mutually agreed to by the department of
ecology and by the Washington cattle feeders association or a
successor organization on behalf of cattle feedlots.

(c) "Agricultural land" means at least five acres of land
devoted primarily to the commercial production of livestock,
agricultural commodities, or cultured aquatic products.

(d) "Fugitive dust" means a particulate emission made
airborne by human activity, forces of wind, or both, and
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which do not pass through a stack, chimney, vent, or other
functionally equivalent opening.

(6) The exemption for fugitive dust provided in subsec-
tion (1) of this section does not apply to facilities subject to
RCW 70A.15.2200 as specified in WAC 173-400-100 as of
July 24,2005, 70A.15.2210, or 70A.15.2260. The exemption
for fugitive dust provided in subsection (1) of this section
applies to cattle feedlots with operational facilities which
have an inventory of one thousand or more cattle in operation
between June Ist and October 1st, where vegetation forage
growth is not sustained over the majority of the lot during the
normal growing season; except that the cattle feedlots must
comply with applicable requirements included in the
approved state implementation plan for air quality as of July
23, 2017; and except if an area in which a cattle feedlot is
located is at any time in the future designated nonattainment
for a national ambient air quality standard for particulate mat-
ter, additional control measures may be required for cattle
feedlots as part of a state implementation plan's control strat-
egy for that area and as necessary to ensure the area returns to
attainment. [2020 ¢ 20 § 1132;2017 ¢ 217 § 1;2005¢ 511 §
4; 1981 ¢ 297 § 30. Formerly RCW 70.94.640.]

Legislative finding, intent—1981 ¢ 297: "The legislature finds that
agricultural land is essential to providing citizens with food and fiber and to
insuring aesthetic values through the preservation of open spaces in our state.
The legislature further finds that government regulations can cause agricul-
tural land to be converted to nonagricultural uses. The legislature intends that

agricultural activity consistent with good practices be protected from gov-
ernment over-regulation." [1981 ¢ 297 § 29.]

Reviser's note: The above legislative finding and intent section appar-
ently applies to sections 30 and 31 of chapter 297, Laws of 1981, which sec-
tions have been codified pursuant to legislative direction as RCW 70.94.640
and 90.48.450, respectively.

Additional notes found at www.leg.wa.gov

70A.15.4540 Ammonia emissions from use as agri-
cultural or silvicultural fertilizer—Regulation prohib-
ited. The department shall not regulate ammonia emissions
resulting from the storage, distribution, transport, or applica-
tion of ammonia for use as an agricultural or silvicultural fer-
tilizer. [1996 ¢ 204 § 2. Formerly RCW 70.94.645.]

70A.15.5000 Definition of "outdoor burning." As
used in this subchapter, "outdoor burning" means the com-
bustion of material of any type in an open fire or in an out-
door container without providing for the control of combus-
tion or the control of emissions from the combustion. [2009
¢ 118 § 101. Formerly RCW 70.94.6511.]
Purpose—2009 ¢ 118: "The purpose of this act is to make technical,
nonsubstantive changes to outdoor burning provisions of the Washington
clean air act, chapter 70.94 RCW, to improve clarity. No provision of this act

may be construed as a substantive change to the Washington clean air act."
[2009¢c 118 § 1.]

70A.15.5010 Outdoor burning—Fires prohibited—
Exceptions. Except as provided in RCW 70A.15.5180, no
person shall cause or allow any outdoor fire:

(1) Containing garbage, dead animals, asphalt, petro-
leum products, paints, rubber products, plastics, or any sub-
stance other than natural vegetation that normally emits
dense smoke or obnoxious odors. Agricultural heating
devices that otherwise meet the requirements of this chapter
shall not be considered outdoor fires under this section;
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(2) During a forecast, alert, warning or emergency condi-
tion as defined in RCW 70A.15.6010 or impaired air quality
condition as defined in RCW 70A.15.3580. [2020 ¢ 20 §
1133; 2009 ¢ 118 § 102; 1995 ¢ 362 § 2; 1991 ¢ 199 § 410;
1974 ex.s.c 164 § 1; 1973 2nd ex.s. ¢ 11 § 1; 1973 Istex.s. ¢
193 § 9. Formerly RCW 70.94.6512, 70.94.775.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.
Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.5020 Outdoor burning—Areas where pro-
hibited—Exceptions—Use for management of storm or
flood-related debris—Silvicultural burning. (1) Consis-
tent with the policy of the state to reduce outdoor burning to
the greatest extent practical, outdoor burning shall not be
allowed in:

(a) Any area of the state where federal or state ambient
air quality standards are exceeded for pollutants emitted by
outdoor burning; or

(b) Any urban growth area as defined by RCW
36.70A.030, or any city of the state having a population
greater than ten thousand people if such cities are threatened
to exceed state or federal air quality standards, and alternative
disposal practices consistent with good solid waste manage-
ment are reasonably available or practices eliminating pro-
duction of organic refuse are reasonably available.

(2) Notwithstanding any other provision of this section,
outdoor burning may be allowed for the exclusive purpose of
managing storm or flood-related debris. The decision to
allow burning shall be made by the entity with permitting
jurisdiction as determined under RCW 70A.15.5120 or
70A.15.5040. If outdoor burning is allowed in areas subject
to subsection (1)(a) or (b) of this section, a permit shall be
required, and a fee may be collected to cover the expenses of
administering and enforcing the permit. All conditions and
restrictions pursuant to RCW 70A.15.5080(1) and
70A.15.5010 apply to outdoor burning allowed under this
section.

(3)(a) Outdoor burning that is normal, necessary, and
customary to ongoing agricultural activities, that is consistent
with agricultural burning authorized under RCW
70A.15.5090 and 70A.15.5110, is allowed within the urban
growth area in accordance with RCW 70A.15.5090(8)(a).

(b) Outdoor burning of cultivated orchard trees shall be
allowed as an ongoing agricultural activity under this section
in accordance with RCW 70A.15.5090(8)(b).

(4) This section shall not apply to silvicultural burning
used to improve or maintain fire dependent ecosystems for
rare plants or animals within state, federal, and private natu-
ral area preserves, natural resource conservation areas, parks,
and other wildlife areas.

(5) Notwithstanding any other provisions of this section,
outdoor burning that reduces the risk of a wildfire, or is nor-
mal, necessary, and customary to ongoing silvicultural activ-
ities consistent with silvicultural burning authorized under
RCW 70A.15.5120(1), is allowed within the urban growth
area in accordance with RCW 70A.15.5120. Before issuing a
burn permit within the urban growth area for any burn that
exceeds one hundred tons of material, the department of nat-
ural resources shall consult with department of ecology and
condition the issuance and use of such permits to comply
with air quality standards established by the department of
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ecology. [2020 ¢ 20 § 1134; 2019 ¢ 305 § 3; 2009 ¢ 118 §
103; 2004 ¢ 213 § 1; 2001 1stsp.s.c 12 § 1; 1998 c 68 § 1;
1997 ¢ 225 § 1; 1991 ¢ 199 § 402. Formerly RCW
70.94.6514,70.94.743.]
Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.
Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.5030 Outdoor burning—Permits issued by
political subdivisions. In addition to any other powers
granted to them by law, the fire protection agency, county, or
conservation district issuing burning permits shall regulate or
prohibit outdoor burning as necessary to prevent or abate the
nuisances caused by such burning. No fire protection agency,
county, or conservation district may issue a burning permit in
an area where the department or local board has declared any
stage of impaired air quality per RCW 70A.15.3580 or any
stage of an air pollution episode. All burning permits issued
shall be subject to all applicable fee, permitting, penalty, and
enforcement provisions of this chapter. The permitted burn-
ing shall not cause damage to public health or the environ-
ment.

Any entity issuing a permit under this section may
charge a fee at the level necessary to recover the costs of
administering and enforcing the permit program. [2020 ¢ 20
§1135;1991 ¢ 199 §411; 1973 1stex.s. ¢ 193 § 10. Formerly
RCW 70.94.6516, 70.94.780.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.5040 Limited outdoor burning—Establish-
ment of program. Each activated air pollution control
authority, and the department of ecology in those areas out-
side the jurisdictional boundaries of an activated air pollution
control authority, shall establish, through regulations, ordi-
nances, or policy, a program implementing the limited burn-
ing policy authorized by RCW 70A.15.5020, 70A.15.5040,
70A.15.5050, 70A.15.5060, 70A.15.5070, and 70A.15.5080.
[2020 ¢ 20 § 1136; 2009 ¢ 118 § 201; 1997 ¢ 225 § 2; 1972
ex.s. ¢ 136 § 4. Formerly RCW 70.94.6518, 70.94.755.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.

70A.15.5050 Limited outdoor burning—Construc-
tion. Nothing contained in RCW 70A.15.5020,
70A.15.5040, 70A.15.5050, 70A.15.5060, 70A.15.5070, and
70A.15.5080 is intended to alter or change the provisions of
RCW 70A.15.5120, 70A.15.6000 through 70A.15.6040, and
76.04.205. [2020 ¢ 20 § 1137;2009 ¢ 118 § 202; 1986 ¢ 100
§ 55; 1972 ex.s. ¢ 136 § 5. Formerly RCW 70.94.6520,
70.94.760.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.

70A.15.5060 Limited outdoor burning—Authority of
local air pollution control authority or department of
ecology to allow outdoor fires not restricted. Nothing in
RCW 70A.15.5020, 70A.15.5040, 70A.15.5050,
70A.15.5060, 70A.15.5070, and 70A.15.5080 shall be con-
strued as prohibiting a local air pollution control authority or
the department of ecology in those areas outside the jurisdic-
tional boundaries of an activated pollution control authority
from allowing the burning of outdoor fires. [2020 ¢ 20 §
1138;2009 ¢ 118 § 203; 1972 ex.s. ¢ 136 § 6. Formerly RCW
70.94.6522, 70.94.765.]
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Purpose—2009 c 118: See note following RCW 70A.15.5000.

70A.15.5070 Limited outdoor burning—Program—
Exceptions. (1) It shall be the responsibility and duty of the
department of natural resources, department of ecology,
department of agriculture, county fire marshals in consulta-
tion with fire districts, and local air pollution control authori-
ties to establish, through regulations, ordinances, or policy, a
limited burning permit program.

(2) The permit program shall apply to residential and
land clearing burning in the following areas:

(a) In the nonurban areas of any county with an unincor-
porated population of greater than fifty thousand; and

(b) In any city and urban growth area that is not other-
wise prohibited from burning pursuant to RCW
70A.15.5020.

(3) The permit program shall apply only to land clearing
burning in the nonurban areas of any county with an unincor-
porated population of less than fifty thousand.

(4) The permit program may be limited to a general per-
mit by rule, or by verbal, written, or electronic approval by
the permitting entity.

(5) Notwithstanding any other provision of this section,
neither a permit nor the payment of a fee shall be required for
outdoor burning for the purpose of disposal of tumbleweeds
blown by wind. Such burning shall not be conducted during
an air pollution episode or any stage of impaired air quality
declared under RCW 70A.15.6010. This subsection (5) shall
only apply within counties with a population less than two
hundred fifty thousand.

(6) Burning shall be prohibited in an area when an alter-
nate technology or method of disposing of the organic refuse
is available, reasonably economical, and less harmful to the
environment. It is the policy of this state to foster and encour-
age development of alternate methods or technology for dis-
posing of or reducing the amount of organic refuse.

(7) Incidental agricultural burning must be allowed with-
out applying for any permit and without the payment of any
fee if:

(a) The burning is incidental to commercial agricultural
activities;

(b) The operator notifies the local fire department within
the area where the burning is to be conducted,

(c) The burning does not occur during an air pollution
episode or any stage of impaired air quality declared under
RCW 70A.15.6010; and

(d) Only the following items are burned:

(1) Orchard prunings;

(i1) Organic debris along fence lines or irrigation or
drainage ditches; or

(iii) Organic debris blown by wind.

(8) As used in this section, "nonurban areas" are unincor-
porated areas within a county that are not designated as urban
growth areas under chapter 36.70A RCW.

(9) Nothing in this section shall require fire districts to
enforce air quality requirements related to outdoor burning,
unless the fire district enters into an agreement with the
department of ecology, department of natural resources, a
local air pollution control authority, or other appropriate
entity to provide such enforcement. [2020 ¢ 20 § 1139; 2019
¢ 305 § 4;2009 ¢ 118 § 301; 1995 ¢ 206 § 1; 1991 ¢ 199 §
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401; 1972 ex.s. ¢ 136 § 2. Formerly RCW 70.94.6524,
70.94.745.]
Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.
Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.5080 Limited outdoor burning—Permits
issued by political subdivisions—Types of fires permitted.
The following outdoor fires described in this section may be
burned subject to the provisions of this chapter and also sub-
ject to city ordinances, county resolutions, rules of fire dis-
tricts and laws, and rules enforced by the department of natu-
ral resources if a permit has been issued by a fire protection
agency, county, or conservation district:

(1) Fires consisting of leaves, clippings, prunings and
other yard and gardening refuse originating on lands immedi-
ately adjacent and in close proximity to a human dwelling
and burned on such lands by the property owner or his or her
designee.

(2) Fires consisting of residue of a natural character such
as trees, stumps, shrubbery or other natural vegetation arising
from land clearing projects or agricultural pursuits for pest or
disease control; except that the fires described in this subsec-
tion may be prohibited in those areas having a general popu-
lation density of one thousand or more persons per square
mile. [2009 ¢ 118 § 302; 1991 ¢ 199 § 412; 1972 ex.s. ¢ 136
§ 3. Formerly RCW 70.94.6526, 70.94.750.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.
Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.5090 Permits—Issuance—Conditioning of
permits—Fees—Agricultural burning practices and
research task force—Development of public education
materials—Agricultural activities. (1) Any person who
proposes to set fires in the course of agricultural activities
shall obtain a permit from an air pollution control authority,
the department of ecology, or a local entity delegated permit-
ting authority under RCW 70A.15.5100. General permit cri-
teria of statewide applicability shall be established by the
department, by rule, after consultation with the various air
pollution control authorities.

(a) Permits shall be issued under this section based on
seasonal operations or by individual operations, or both.

(b) Incidental agricultural burning consistent with provi-
sions established in RCW 70A.15.5070 is allowed without
applying for any permit and without the payment of any fee.

(2) The department of ecology, local air authorities, or a
local entity with delegated permit authority shall:

(a) Condition all permits to ensure that the public interest
in air, water, and land pollution and safety to life and property
is fully considered;

(b) Condition all burning permits to minimize air pollu-
tion insofar as practical;

(c) Actupon, within seven days from the date an applica-
tion is filed under this section, an application for a permit to
set fires in the course of agricultural burning for controlling
diseases, insects, weed abatement, or development of physio-
logical conditions conducive to increased crop yield;

(d) Provide convenient methods for issuance and over-
sight of agricultural burning permits; and

(e) Work, through agreement, with counties and cities to
provide convenient methods for granting permission for agri-
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cultural burning, including telephone, facsimile transmission,
issuance from local city or county offices, or other methods.

(3) A local air authority administering the permit pro-
gram under subsection (2) of this section shall not limit the
number of days of allowable agricultural burning, but may
consider the time of year, meteorological conditions, and
other criteria specified in rules adopted by the department to
implement subsection (2) of this section.

(4) In addition to following any other requirements
established by the department to protect air quality pursuant
to other laws, applicants for permits must show that the set-
ting of fires as requested is the most reasonable procedure to
follow in safeguarding life or property under all circum-
stances or is otherwise reasonably necessary to successfully
carry out the enterprise in which the applicant is engaged, or
both. Nothing in this section relieves the applicant from
obtaining permits, licenses, or other approvals required by
any other law.

(5) The department of ecology, the appropriate local air
authority, or a local entity with delegated permitting authority
pursuant to RCW 70A.15.5100 at the time the permit is
issued shall assess and collect permit fees for burning under
this section. All fees collected shall be deposited in the air
pollution control account created in RCW 70A.15.1010,
except for that portion of the fee necessary to cover local
costs of administering a permit issued under this section. Fees
shall be set by rule by the permitting agency at the level deter-
mined by the task force created by subsection (6) of this sec-
tion, but fees for field burning shall not exceed three dollars
and seventy-five cents per acre to be burned, or in the case of
pile burning shall not exceed one dollar per ton of material
burned.

(6) An agricultural burning practices and research task
force shall be established under the direction of the depart-
ment. The task force shall be composed of a representative
from the department who shall serve as chair; one representa-
tive of eastern Washington local air authorities; three repre-
sentatives of the agricultural community from different agri-
cultural pursuits; one representative of the department of
agriculture; two representatives from universities or colleges
knowledgeable in agricultural issues; one representative of
the public health or medical community; and one representa-
tive of the conservation districts. The task force shall:

(a) Identify best management practices for reducing air
contaminant emissions from agricultural activities and pro-
vide such information to the department and local air author-
ities;

(b) Determine the level of fees to be assessed by the per-
mitting agency pursuant to subsection (5) of this section,
based upon the level necessary to cover the costs of adminis-
tering and enforcing the permit programs, to provide funds
for research into alternative methods to reduce emissions
from such burning, and to the extent possible be consistent
with fees charged for such burning permits in neighboring
states. The fee level shall provide, to the extent possible, for
lesser fees for permittees who use best management practices
to minimize air contaminant emissions;

(c) Identify research needs related to minimizing emis-
sions from agricultural burning and alternatives to such burn-
ing; and
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(d) Make recommendations to the department on priori-
ties for spending funds provided through this chapter for
research into alternative methods to reduce emissions from
agricultural burning.

(7) Conservation districts and the Washington State Uni-
versity agricultural extension program in conjunction with
the department shall develop public education material for
the agricultural community identifying the health and envi-
ronmental effects of agricultural outdoor burning and provid-
ing technical assistance in alternatives to agricultural outdoor
burning.

(8)(a) Outdoor burning that is normal, necessary, and
customary to ongoing agricultural activities, that is consistent
with agricultural burning authorized under this section and
RCW 70A.15.5110, is allowed within the urban growth area
as described in RCW 70A.15.5020 if the burning is not con-
ducted during air quality episodes, or where a determination
of impaired air quality has been made as provided in RCW
70A.15.3580, and the agricultural activities preceded the des-
ignation as an urban growth area.

(b) Outdoor burning of cultivated orchard trees, whether
or not agricultural crops will be replanted on the land, shall be
allowed as an ongoing agricultural activity under this section
if a local horticultural pest and disease board formed under
chapter 15.09 RCW, an extension office agent with Washing-
ton State University that has horticultural experience, or an
entomologist employed by the department of agriculture, has
determined in writing that burning is an appropriate method
to prevent or control the spread of horticultural pests or dis-
eases. [2020 ¢ 20 § 1140; 2010 ¢ 70 § 1; 2009 ¢ 118 § 401;
1998 ¢ 43 § 1. Prior: 1995 ¢ 362 § 1; 1995 ¢ 58 § 1; 1994 ¢ 28
§2;1993 ¢ 353§ 1; 1991 ¢ 199 § 408; 1971 ex.s. ¢ 232 § 1.
Formerly RCW 70.94.6528, 70.94.650.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.
Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.5100 Delegation of permit issuance and
enforcement to political subdivisions. Whenever an air
pollution control authority, or the department of ecology for
areas outside the jurisdictional boundaries of an activated air
pollution control authority, shall find that any fire protection
agency, county, or conservation district is capable of effec-
tively administering the issuance and enforcement of permits
for any or all of the kinds of burning identified in RCW
70A.15.5090, 70A.15.5180, and 70A.15.5210 and desirous
of doing so, the authority or the department of ecology, as
appropriate, may delegate powers necessary for the issuance
or enforcement, or both, of permits for any or all of the kinds
of burning to the fire protection agency, county, or conserva-
tion district. Such delegation may be withdrawn by the
authority or the department of ecology upon finding that the
fire protection agency, county, or conservation district is not
effectively administering the permit program. [2020 ¢ 20 §
1141; 2009 ¢ 118 § 402; 1993 ¢ 353 § 2; 1991 ¢ 199 § 409;
1973 1Ist ex.s. ¢ 193 § 6. Formerly RCW 70.94.6530,
70.94.654.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.5110 Open burning of grasses grown for
seed—Alternatives—Studies—Deposit of permit fees in
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special grass seed burning account—Procedures—Lim-
itations—Report. It is hereby declared to be the policy of
this state that strong efforts should be made to minimize
adverse effects on air quality from the open burning of field
and turf grasses grown for seed. To such end this section is
intended to promote the development of economical and
practical alternate agricultural practices to such burning, and
to provide for interim regulation of such burning until practi-
cal alternates are found.

(1) The department shall approve of a study or studies
for the exploration and identification of economical and prac-
tical alternate agricultural practices to the open burning of
field and turf grasses grown for seed. Any study conducted
pursuant to this section shall be conducted by Washington
State University. The university may not charge more than
eight percent for administrative overhead. Prior to the issu-
ance of any permit for such burning under RCW
70A.15.5090, there shall be collected a fee not to exceed one
dollar per acre of crop to be burned. Any such fees received
by any authority shall be transferred to the department of
ecology. The department of ecology shall deposit all such
acreage fees in the general fund.

(2) The department shall allocate moneys annually for
the support of any approved study or studies as provided for
in subsection (1) of this section. The fee collected under sub-
section (1) of this section shall constitute the research portion
of fees required under RCW 70A.15.5090 for open burning
of grass grown for seed.

(3) Whenever on the basis of information available to it,
the department after public hearings have been conducted
wherein testimony will be received and considered from
interested parties wishing to testify shall conclude that any
procedure, program, technique, or device constitutes a practi-
cal alternate agricultural practice to the open burning of field
or turf grasses grown for seed, the department shall, by order,
certify approval of such alternate. Thereafter, in any case
which any such approved alternate is reasonably available,
the open burning of field and turf grasses grown for seed shall
be disallowed and no permit shall issue therefor.

(4) Until approved alternates become available, the
department or the authority may limit the number of acres on
a pro rata basis among those affected for which permits to
burn will be issued in order to effectively control emissions
from this source.

(5) Permits issued for burning of field and turf grasses
may be conditioned to minimize emissions insofar as practi-
cal, including denial of permission to burn during periods of
adverse meteorological conditions.

(6) Every two years until grass seed burning is prohib-
ited, Washington State University may prepare a brief report
assessing the potential of the university's research to result in
economical and practical alternatives to grass seed burning.
[2020 ¢ 20 § 1142; 2012 ¢ 198 § 1;2009 ¢ 118 § 403; 1998 ¢
245§ 130; 1995 ¢ 261 § 1; 1991 sp.s. ¢ 13 § 28; 1991 ¢ 199 §
413;1990c 113§ 1; 1985¢ 57 § 69; 1973 Istex.s.c 193 § 7.
Formerly RCW 70.94.6532, 70.94.656.]

Effective date—2012 ¢ 198: "This act takes effect July 1, 2012." [2012
c 198 §29.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.
Finding—1991 ¢ 199: See note following RCW 70A.15.1005.
Grass burning research advisory committee: Chapter 43.21E RCW.
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70A.15.5120 Burning permits for abating or preven-
tion of forest fire hazards, management of ecosystems,
instruction or silvicultural operations—Issuance—Fees.
(1) The department of natural resources is responsible for
issuing and regulating burning permits required by it relating
to the following activities for the protection of life or property
and for the public health, safety, and welfare:

(a) Abating or prevention of a forest fire hazard,;

(b) Reducing the risk of a wildfire under RCW
70A.15.5020(5);

(c) Instruction of public officials in methods of forest
firefighting;

(d) Any silvicultural operation to improve the forest-
lands of the state, including but not limited to forest health
and resiliency, decreasing forest insect or disease susceptibil-
ity, maintaining or restoring native vegetation, or otherwise
enhancing resiliency to fire; and

(e) Silvicultural burning used to improve or maintain fire
dependent ecosystems for rare plants or animals within state,
federal, and private natural area preserves, natural resource
conservation areas, parks, and other wildlife areas.

(2) The department of natural resources shall not retain
such authority, but it shall be the responsibility of the appro-
priate fire protection agency for permitting and regulating
outdoor burning on lands where the department of natural
resources does not have fire protection responsibility, except
for the issuance of permits for reducing the risk of wildfire
under RCW 70A.15.5020(5). The department of natural
resources may enter into cooperative agreements with local
fire protection agencies to issue permits for reducing wildfire
risk under RCW 70A.15.5020(5).

(3) Permit fees shall be assessed for wildfire risk reduc-
tion and for silvicultural burning under the jurisdiction of the
department of natural resources and collected by the depart-
ment of natural resources as provided for in this section. All
fees shall be deposited in the air pollution control account,
created in RCW 70A.15.1010. The legislature shall appropri-
ate to the department of natural resources funds from the air
pollution control account to enforce and administer the pro-
gram under this section and RCW 70A.15.5130,
70A.15.5140, and 70A.15.5150. Fees shall be set by rule by
the department of natural resources at the level necessary to
cover the costs of the program after receiving recommenda-
tions on such fees from the public. [2020 ¢ 20 § 1143; 2019
¢ 305§ 5;2010 Istsp.s.c 7§ 128;2009c 118 § 501; 1991 ¢
199 § 404; 1971 ex.s. ¢ 232 § 2. Formerly RCW 70.94.6534,
70.94.660.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.
Burning permits, issuance, air pollution a factor: RCW 76.04.205.
Disposal of forest debris: RCW 76.04.650.

Additional notes found at www.leg.wa.gov

70A.15.5130 Silvicultural forest burning—Reduce
statewide emissions—Exemption—Monitoring pro-
gram. (1)(a) The department of natural resources shall
administer a program to reduce statewide emissions from sil-
vicultural forest burning so as to achieve the following mini-
mum objectives:
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(i) Twenty percent reduction by December 31, 1994,
providing a ceiling for emissions until December 31, 2000;
and

(i1) Fifty percent reduction by December 31, 2000, pro-
viding a ceiling for emissions thereafter.

(b) Reductions shall be calculated from the average
annual emissions level from calendar years 1985 to 1989,
using the same methodology for both reduction and base year
calculations.

(2)(a) The department of natural resources, within
twelve months after May 15, 1991, shall develop a plan,
based upon the existing smoke management agreement to
carry out the programs as described in this section in the most
efficient, cost-effective manner possible. The plan shall be
developed in consultation with the department of ecology,
public and private landowners engaged in silvicultural forest
burning, and representatives of the public.

(b) The plan shall recognize the variations in silvicultural
forest burning including, but not limited to, a landowner's
responsibility to abate an extreme fire hazard under chapter
76.04 RCW and other objectives of burning, including abat-
ing and preventing a fire hazard, geographic region, climate,
elevation and slope, proximity to populated areas, diversity
of land ownership, improving forest health and resiliency,
decreasing forest insect or disease susceptibility, maintaining
or restoring native vegetation, or otherwise enhancing resil-
iency to fire. The plan shall establish priorities that the
department of natural resources shall use to allocate allow-
able emissions, including but not limited to, forest health and
resiliency, silvicultural burning used to improve or maintain
fire dependent ecosystems for rare plants or animals within
state, federal, and private natural area preserves, natural
resource conservation areas, parks, and other wildlife areas.
The plan shall also recognize the real costs of the emissions
program and recommend equitable fees to cover the costs of
the program.

(c) The emission reductions in this section are to apply to
all forestlands including those owned and managed by the
United States. If the United States does not participate in
implementing the plan, the departments of natural resources
and ecology shall use all appropriate and available methods
or enforcement powers to ensure participation.

(d) The plan shall include a tracking system designed to
measure the degree of progress toward the emission reduc-
tions goals set in this section. The department of natural
resources shall report annually to the department of ecology
and the legislature on the status of the plan, emission reduc-
tions and progress toward meeting the objectives specified in
this section, and the goals of this chapter and chapter 76.04
RCW.

(3) If the December 31, 1994, emission reductions tar-
gets in this section are not met, the department of natural
resources, in consultation with the department of ecology,
shall use its authority granted in this chapter and chapter
76.04 RCW to immediately limit emissions from such burn-
ing to the 1994 target levels and limit silvicultural forest
burning in subsequent years to achieve equal annual incre-
mental reductions so as to achieve the December 31, 2000,
target level. If, as a result of the program established in this
section, the emission reductions are met in 1994, but are not
met by December 31, 2000, the department of natural
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resources in consultation with the department of ecology
shall immediately limit silvicultural forest burning to reduce
emissions from such burning to the December 31, 2000, tar-
get level in all subsequent years.

(4) Emissions from silvicultural burning in eastern
Washington that is conducted for the purpose of restoring
forest health or preventing the additional deterioration of for-
est health are exempt from the reduction targets and calcula-
tions in this section if the following conditions are met:

(a) The landowner submits a written request to the
department identifying the location of the proposed burning
and the nature of the forest health problem to be corrected.
The request shall include a brief description of alternatives to
silvicultural burning and reasons why the landowner believes
the alternatives not to be appropriate.

(b) The department determines that the proposed silvi-
cultural burning operation is being conducted to restore forest
health or prevent additional deterioration to forest health;
meets the requirements of the state smoke management plan
to protect public health, visibility, and the environment; and
will not be conducted during an air pollution episode or
during periods of impaired air quality in the vicinity of the
proposed burn.

(c) Upon approval of the request by the department and
before burning, the landowner is encouraged to notify the
public in the vicinity of the burn of the general location and
approximate time of ignition.

(5) The department of ecology may conduct a limited,
seasonal ambient air quality monitoring program to measure
the effects of forest health burning conducted under subsec-
tion (4) of this section. The monitoring program may be
developed in consultation with the department of natural
resources, private and public forestland owners, academic
experts in forest health issues, and the general public. [2019
¢ 305§ 6; 1995 c 143 § 1; 1991 ¢ 199 § 403. Formerly RCW
70.94.6536, 70.94.665.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.5140 Burning permits for abating or preven-
tion of forest fire hazards, management of ecosystems,
instruction or silvicultural operations—Conditions for
issuance and use of permits—Air quality standards to be
met—Alternate methods to lessen forest debris. The
department of natural resources, in granting burning permits
for fires for the purposes set forth in RCW 70A.15.5120,
shall condition the issuance and use of such permits to com-
ply to the extent feasible with air quality standards estab-
lished by the department of ecology. Such burning shall not
cause the state air quality standards to be exceeded in the
ambient air up to two thousand feet above ground level over
critical areas designated by the department of ecology, other-
wise subject to air pollution from other sources. Air quality
standards shall be established and published by the depart-
ment of ecology which shall also establish a procedure for
advising the department of natural resources when and where
air contaminant levels exceed or threaten to exceed the ambi-
ent air standards over such critical areas. The air quality shall
be quantitatively measured by the department of ecology or
the appropriate local air pollution control authority at estab-
lished monitoring stations over such designated areas. Fur-
ther, such permitted burning shall not cause damage to public
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health or the environment. All permits issued under this sec-
tion shall be subject to all applicable fees, permitting, pen-
alty, and enforcement provisions of this chapter. The depart-
ment of natural resources shall set forth smoke dispersal
objectives designed consistent with this section to minimize
any air pollution from such burning and the procedures nec-
essary to meet those objectives.

The department of natural resources shall encourage
more intense utilization in logging and alternative silviculture
practices to reduce the need for burning. The department of
natural resources shall, whenever practical, encourage land-
owners to develop and use alternative acceptable disposal
methods subject to the following priorities: (1) Slash produc-
tion minimization, (2) slash utilization, (3) nonburning dis-
posal, (4) silvicultural burning. Such alternative methods
shall be evaluated as to the relative impact on air, water, and
land pollution, public health, and their financial feasibility.

The department of natural resources shall not issue burn-
ing permits and shall revoke previously issued permits at any
time in any area where the department of ecology or local
board has declared a stage of impaired air quality as defined
in RCW 70A.15.3580. [2020 ¢ 20 § 1144; 2019 ¢ 305 § 7;
2009 ¢ 118 § 502; 1991 ¢ 199 § 405; 1971 ex.s. ¢ 232 § 3.
Formerly RCW 70.94.6538, 70.94.670.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.
Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.5150 Cooperation between department of
natural resources and state, local, or regional air pollu-
tion authorities—Withholding of permits. In the regula-
tion of outdoor burning not included in RCW 70A.15.5120
requiring permits from the department of natural resources,
said department and the state, local, or regional air pollution
control authorities will cooperate in regulating such burning
so as to minimize insofar as possible duplicate inspections
and separate permits while still accomplishing the objectives
and responsibilities of the respective agencies. The depart-
ment of natural resources shall include any local authority's
burning regulations with permits issued where applicable
pursuant to RCW 70A.15.5010, 70A.15.5020, 70A.15.5040,
70A.15.5050, 70A.15.5060, 70A.15.5070, and 70A.15.5080.
The department shall develop agreements with all local
authorities to coordinate regulations.

Permits shall be withheld by the department of natural
resources when so requested by the department of ecology if
a forecast, alert, warning, or emergency condition exists as
defined in the episode criteria of the department of ecology.
[2020 ¢ 20 § 1145;2009 ¢ 118 § 503; 1991 ¢ 199 § 406; 1971
ex.s. ¢ 232 § 5. Formerly RCW 70.94.6540, 70.94.690.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.
Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.5160 Adoption of rules. The department of
natural resources and the department of ecology may adopt
rules necessary to implement their respective responsibilities
under the provisions of RCW 70A.15.5090, 70A.15.5100,
70A.15.5110, 70A.15.5120, 70A.15.5130, 70A.15.5140,
70A.15.5150, 70A.15.5160, and 70A.15.5170. [2020 ¢ 20 §
1146; 2009 ¢ 118 § 504; 1971 ex.s. ¢ 232 § 6. Formerly RCW
70.94.6542, 70.94.700.]

[Title 70A RCW—page 60]

Title 70A RCW: Environmental Health and Safety

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.

70A.15.5170 Burning permits for regeneration of
rare and endangered plants. Nothing in this chapter pro-
hibits fires necessary to promote the regeneration of rare and
endangered plants found within natural area preserves as
identified under chapter 79.70 RCW. Permits issued for burn-
ing under this section shall be drafted to minimize emissions
including denial of permission to burn during periods of
adverse meteorological conditions. [2009 ¢ 118 § 703; 1991
¢ 199 § 407. Formerly RCW 70.94.6544, 70.94.651.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.5180 Aircraft crash rescue fire training—
Training to fight structural fires—Training to fight forest
fires—Other firefighter instruction. (1) Aircraft crash res-
cue fire training activities meeting the following conditions
do not require a permit under this section, or under RCW
70A.15.5010, 70A.15.5020, 70A.15.5030, 70A.15.5040,
70A.15.5050, 70A.15.5060, 70A.15.5070, and 70A.15.5080,
from an air pollution control authority, the department, or any
local entity with delegated permit authority:

(a) Firefighters participating in the training fires must be
limited to those who provide firefighting support to an airport
that is either certified by the federal aviation administration
or operated in support of military or governmental activities;

(b) The fire training may not be conducted during an air
pollution episode or any stage of impaired air quality
declared under RCW 70A.15.6010 for the area where train-
ing is to be conducted;

(¢) The number of training fires allowed per year without
a permit shall be the minimum number necessary to meet fed-
eral aviation administration or other federal safety require-
ments;

(d) The facility shall use current technology and be oper-
ated in a manner that will minimize, to the extent possible,
the air contaminants generated during operation; and

(e) The organization conducting training shall notify
both the: (i) Local fire district or fire department; and (ii) air
pollution control authority, department of ecology, or local
entity delegated permitting authority under RCW
70A.15.5100, having jurisdiction within the area where train-
ing is to be conducted before the commencement of aircraft
fire training. Written approval from the department or a local
air pollution control authority shall be obtained prior to the
initial operation of aircraft crash rescue fire training. Such
approval will be granted to fire training activities meeting the
conditions in this subsection.

(2) Aircraft crash rescue fire training activities con-
ducted in compliance with subsection (1) of this section are
not subject to the prohibition, in RCW 70A.15.5010(1), of
outdoor fires containing petroleum products and are not con-
sidered outdoor burning under RCW 70A.15.5010,
70A.15.5020, 70A.15.5030, 70A.15.5040, 70A.15.5050,
70A.15.5060, 70A.15.5070, and 70A.15.5080.

(3) Training to fight structural fires located outside urban
growth areas in counties that plan under the requirements of
RCW 36.70A.040 and outside of any city with a population
of ten thousand or more in all other counties does not need a
permit under this section from an air pollution control author-
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ity or the department of ecology, but must be conducted in
accordance with RCW 52.12.150.

(4) Training to fight forest fires does not require a permit
from an air pollution control authority or the department of
ecology.

(5) To provide for firefighting instruction in instances
not governed by subsections (1) through (3) of this section, or
other actions to protect public health and safety, the depart-
ment or a local air pollution control authority may issue per-
mits that allow limited burning of prohibited materials listed
in RCW 70A.15.5010(1). [2020 ¢ 20 § 1147; 2009 c 118 §
601. Formerly RCW 70.94.6546.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.

70A.15.5190 Outdoor burning allowed for managing
storm or flood-related debris. Consistent with RCW
70A.15.5020, outdoor burning may be allowed anywhere in
the state for the exclusive purpose of managing storm or
flood-related debris. [2020 ¢ 20 § 1148; 2009 ¢ 118 § 701.
Formerly RCW 70.94.6548.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.

70A.15.5200 Fires necessary for Indian ceremonies
or smoke signals. Nothing in this chapter prohibits fires nec-
essary for Indian ceremonies or for the sending of smoke sig-
nals if part of a religious ritual. Permits issued for burning
under this section shall be drafted to minimize emissions
including denial of permission to burn during periods of
adverse meteorological conditions. [2009 ¢ 118 § 702. For-
merly RCW 70.94.6550.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.

70A.15.5210 Permit to set fires for weed abatement.
Any person who proposes to set fires in the course of weed
abatement shall obtain a permit from an air pollution control
authority, the department of ecology, or a local entity dele-
gated permitting authority under RCW 70A.15.5100. General
permit criteria of statewide applicability shall be established
by the department, by rule, after consultation with the various
air pollution control authorities. Permits shall be issued under
this section based on seasonal operations or by individual
operations, or both. All permits shall be conditioned to insure
that the public interest in air, water, and land pollution and
safety to life and property is fully considered. In addition to
any other requirements established by the department to pro-
tect air quality pursuant to other laws, applicants for permits
must show that the setting of fires as requested is the most
reasonable procedure to follow in safeguarding life or prop-
erty under all circumstances or is otherwise reasonably nec-
essary to successfully carry out the enterprise in which the
applicant is engaged, or both. All burning permits will be
designed to minimize air pollution insofar as practical. Noth-
ing in this section relieves the applicant from obtaining per-
mits, licenses, or other approvals required by any other law.
An application for a permit to set fires in the course of weed
abatement shall be acted upon within seven days from the
date such application is filed. [2020 ¢ 20 § 1149; 2009 ¢ 118
§ 704. Formerly RCW 70.94.6552.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.
(2022 Ed.)
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70A.15.5220 Disposal of tumbleweeds. Consistent
with RCW 70A.15.5070, neither a permit nor the payment of
a fee shall be required for outdoor burning for the purpose of
disposal of tumbleweeds blown by wind. Such burning shall
not be conducted during an air pollution episode or any stage
of impaired air quality declared under RCW 70A.15.6010.
This section shall only apply within counties with a popula-
tion less than two hundred fifty thousand. [2020 ¢ 20 § 1150;
2009 ¢ 118 § 705. Formerly RCW 70.94.6554.]

Purpose—2009 ¢ 118: See note following RCW 70A.15.5000.

70A.15.6000 Air pollution episodes—Legislative
finding—Declaration of policy. The legislature finds that
whenever meteorological conditions occur which reduce the
effective volume of air into which air contaminants are intro-
duced, there is a high danger that normal operations at air
contaminant sources in the area affected will be detrimental
to public health or safety. Whenever such conditions, herein
denominated as air pollution episodes, are forecast, there is a
need for rapid short-term emission reduction in order to avoid
adverse health or safety consequences.

Therefore, it is declared to be the policy of this state that
an episode avoidance plan should be developed and imple-
mented for the temporary reduction of emissions during air
pollution episodes.

It is further declared that power should be vested in the
governor to issue emergency orders for the reduction or dis-
continuance of emissions when such emissions and weather
combine to create conditions imminently dangerous to public
health and safety. [1971 ex.s. ¢ 194 § 1. Formerly RCW
70.94.710.]

70A.15.6010 Air pollution episodes—Episode avoid-
ance plan—Contents—Source emission reduction
plans—Authority—Considered orders. The department of
ecology is hereby authorized to develop an episode avoid-
ance plan providing for the phased reduction of emissions
wherever and whenever an air pollution episode is forecast.
Such an episode avoidance plan shall conform with any
applicable federal standards and shall be effective statewide.
The episode avoidance plan may be implemented on an area
basis in accordance with the occurrence of air pollution epi-
sodes in any given area.

The department of ecology may delegate authority to
adopt source emission reduction plans and authority to imple-
ment all stages of occurrence up to and including the warning
stage, and all intermediate stages up to the warning stage, in
any area of the state, to the air pollution control authority with
jurisdiction therein.

The episode avoidance plan, which shall be established
by regulation in accordance with chapter 34.05 RCW, shall
include, but not be limited to, the following:

(1) The designation of episode criteria and stages, the
occurrence of which will require the carrying out of pre-
planned episode avoidance procedures. The stages of occur-
rence shall be (a) forecast, (b) alert, (c) warning, (d) emer-
gency, and such intermediate stages as the department shall
designate. "Forecast" means the presence of meteorological
conditions that are conducive to accumulation of air contam-
inants and is the first stage of an episode. The department
shall not call a forecast episode prior to the department or an
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authority calling a first stage impaired air quality condition as
provided by RCW 70A.15.3580(1)(b) or calling a single-
stage impaired air quality condition as provided by RCW
70A.15.3580. "Alert" means concentration of air contami-
nants at levels at which short-term health effects may occur,
and is the second stage of an episode. "Warning" means con-
centrations are continuing to degrade, contaminant concen-
trations have reached a level which, if maintained, can result
in damage to health, and additional control actions are needed
and is the third level of an episode. "Emergency" means the
air quality is posing an imminent and substantial endanger-
ment to public health and is the fourth level of an episode;

(2) The requirement that persons responsible for the
operation of air contaminant sources prepare and obtain
approval from the director of source emission reduction
plans, consistent with good operating practice and safe oper-
ating procedures, for reducing emissions during designated
episode stages;

(3) Provision for the director of the department of ecol-
ogy or his or her authorized representative, or the air pollu-
tion control officer if implementation has been delegated, on
the satisfaction of applicable criteria, to declare and terminate
the forecast, alert, warning and all intermediate stages, up to
the warning episode stage, such declarations constituting
orders for action in accordance with applicable source emis-
sion reduction plans;

(4) Provision for the governor to declare and terminate
the emergency stage and all intermediate stages above the
warning episode stage, such declarations constituting orders
in accordance with applicable source emission reduction
plans;

(5) Provisions for enforcement by state and local police,
personnel of the departments of ecology and social and health
services, and personnel of local air pollution control agen-
cies; and

(6) Provisions for reduction or discontinuance of emis-
sions immediately, consistent with good operating practice
and safe operating procedures, under an air pollution emer-
gency as provided in RCW 70A.15.6020.

Source emission reduction plans shall be considered
orders of the department and shall be subject to appeal to the
pollution control hearings board according to the procedure
in chapter 43.21B RCW. [2020 ¢ 20 § 1152; 2012 ¢ 117 §
409; 1990 ¢ 128 § 4; 1971 ex.s. ¢ 194 § 2. Formerly RCW
70.94.715.]

70A.15.6020 Air pollution episodes—Declaration of
air pollution emergency by governor. Whenever the gov-
ernor finds that emissions from the operation of one or more
air contaminant sources is causing imminent danger to public
health or safety, he or she may declare an air pollution emer-
gency and may order the person or persons responsible for
the operation of such air contaminant source or sources to
reduce or discontinue emissions consistent with good operat-
ing practice, safe operating procedures, and source emission
reduction plans, if any, adopted by the department of ecology
or any local air pollution control authority to which the
department of ecology has delegated authority to adopt emis-
sion reduction plans. Orders authorized by this section shall
be in writing and may be issued without prior notice or hear-
ing. In the absence of the governor, any findings, declara-
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tions, and orders authorized by this section may be made and
issued by his or her authorized representative. [2012 ¢ 117 §
410; 1971 ex.s. ¢ 194 § 3. Formerly RCW 70.94.720.]

70A.15.6030 Air pollution episodes—Restraining
orders, temporary injunctions to enforce orders—Proce-
dure. Whenever any order has been issued pursuant to RCW
70A.15.6000 through 70A.15.6040, the attorney general,
upon request from the governor, the director of the depart-
ment of ecology, an authorized representative of either, or the
attorney for a local air pollution control authority upon
request of the control officer, shall petition the superior court
of the county in which is located the air contaminant source
for which such order was issued for a temporary restraining
order requiring the immediate reduction or discontinuance of
emissions from such source.

Upon request of the party to whom a temporary restrain-
ing order is directed, the court shall schedule a hearing
thereon at its earliest convenience, at which time the court
may withdraw the restraining order or grant such temporary
injunction as is reasonably necessary to prevent injury to the
public health or safety. [2020 ¢ 20 § 1153; 1971 ex.s. ¢ 194
§ 4. Formerly RCW 70.94.725.]

70A.15.6040 Air pollution episodes—Orders to be
effective immediately. Orders issued to declare any stage of
an air pollution episode avoidance plan under RCW
70A.15.6010, and to declare an air pollution emergency,
under RCW 70A.15.6020, and orders to persons responsible
for the operation of an air contaminant source to reduce or
discontinue emissions, according to RCW 70A.15.6010 and
70A.15.6020 shall be effective immediately and shall not be
stayed pending completion of review. [2020 ¢ 20 § 1154;
1971 ex.s. ¢ 194 § 5. Formerly RCW 70.94.730.]

70A.15.6050 Plans approved pursuant to federal
clean air act—Enforcement authority. Notwithstanding
any provision of the law to the contrary, except RCW
70A.15.5120 through 70A.15.5150, the department of ecol-
ogy, upon its approval of any plan (or part thereof) required
or permitted under the federal clean air act, shall have the
authority to enforce all regulatory provisions within such
plan (or part thereof): PROVIDED, That departmental
enforcement of any such provision which is within the power
of an activated authority to enforce shall be initiated only,
when with respect to any source, the authority is not enforc-
ing the provisions and then only after written notice is given
the authority. [2020 ¢ 20 § 1155; 1973 1st ex.s. ¢ 193 § 11.
Formerly RCW 70.94.785.]

70A.15.6200 Legislative declaration—Intent. The
legislature recognizes that:

(1) Acid deposition resulting from commercial, indus-
trial or other emissions of sulphur dioxide and nitrogen
oxides pose a threat to the delicate balance of the state's eco-
logical systems, particularly in alpine lakes that are known to
be highly sensitive to acidification;

(2) Failure to act promptly and decisively to mitigate or
eliminate this danger may soon result in untold and irrepara-
ble damage to the fish, forest, wildlife, agricultural, water,
and recreational resources of this state;
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(3) There is a direct correlation between emissions of
sulphur dioxides and nitrogen oxides and increases in acid
deposition;

(4) Acidification is cumulative; and

(5) Once an environment is acidified, it is difficult, if not
impossible, to restore the natural balance.

It is therefore the intent of the legislature to provide for
early detection of acidification and the resulting environmen-
tal degradation through continued monitoring of acid deposi-
tion levels and trends, and major source changes, so that the
legislature can take any necessary action to prevent environ-
mental degradation resulting from acid deposition. [1985 ¢
456 § 1; 1984 ¢ 277 § 1. Formerly RCW 70.94.800.]

70A.15.6210 Definitions. As used in RCW
70A.15.6200 through 70A.15.6220, the following terms have
the following meanings.

(1) "Acid deposition" means wet or dry deposition from
the atmosphere of chemical compounds with a pH of less
than 5.6.

(2) "Critical level of acid deposition and lake, stream,
and soil acidification" means the level at which irreparable
damage may occur unless corrective action is taken. [2020 c
20 § 1156; 1985 ¢ 456 § 2; 1984 ¢ 277 § 2. Formerly RCW
70.94.805.]

70A.15.6220 Monitoring by department of ecology.
The department of ecology shall maintain a program of peri-
odic monitoring of acid rain deposition and lake, stream, and
soil acidification to ensure early detection of acidification
and environmental degradation. [1987 ¢ 505 § 61; 1985 ¢
456 § 5; 1984 ¢ 277 § 6. Formerly RCW 70.94.820.]

70A.15.6230 Emission credits banking program—
Amount of credit. The department of ecology and the local
boards may implement an emission credits banking program.
For the purposes of this section, an emission credits banking
program means a program whereby an air contaminant
source which reduces emissions of a given air contaminant
by an amount greater than that required by applicable law,
regulation, or order is granted credit for a given amount,
which credit shall be administered by a credit bank operated
by the appropriate agency. The amount of the credit shall be
determined by the department or local board with jurisdic-
tion, but it shall be less than the amount of the emissions
reduction. The credit may be used, traded, sold, or otherwise
expended for purposes established by regulation of state or
local agencies consistent with the provisions of the preven-
tion of significant deterioration program under RCW
70A.15.6240, the bubble program under RCW 70A.15.2240,
and the new source review program under RCW
70A.15.2210, if there will be no net adverse impact on air
quality. [2020 ¢ 20 § 1157; 1984 ¢ 164 § 1. Formerly RCW
70.94.850.]

70A.15.6240 Department of ecology may accept dele-
gation of programs. The department of ecology may accept
delegation of programs as provided for in the federal clean air
act. Subject to federal approval, the department may, in turn,
delegate such programs to the local authority with jurisdic-
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tion in a given area. [1991 ¢ 199 § 312; 1984 ¢ 164 § 2. For-
merly RCW 70.94.860.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.6250 Evaluation of information on acid depo-
sition in Pacific Northwest—Establishment of critical lev-
els—Notification of legislature. The department of ecol-
ogy, in consultation with the appropriate committees of the
house of representatives and of the senate, shall:

(1) Continue evaluation of information and research on
acid deposition in the Pacific Northwest region;

(2) Establish critical levels of acid deposition and lake,
stream, and soil acidification; and

(3) Notify the legislature if acid deposition or lake,
stream, and soil acidification reaches the levels established
under subsection (2) of this section. [1991 ¢ 199 § 313; 1985
¢ 456 § 3. Formerly RCW 70.94.875.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.15.6260 Establishment of critical deposition and
acidification levels—Considerations. In establishing criti-
cal levels of acid deposition and lake, stream, and soil acidi-
fication, the department of ecology shall consider:

(1) Current acid deposition and lake, stream, and soil
acidification levels;

(2) Changes in acid deposition and lake, stream, and soil
acidification levels;

(3) Effects of acid deposition and lake, stream, and soil
acidification on the environment; and

(4) The need to prevent environmental degradation.
[1985 ¢ 456 § 4. Formerly RCW 70.94.880.]

70A.15.6270 Carbon dioxide mitigation—Fees. (1)
For fossil-fueled electric generation facilities having more
than twenty-five thousand kilowatts station generating capa-
bility but less than three hundred fifty thousand kilowatts sta-
tion generation capability, except for fossil-fueled floating
thermal electric generation facilities under the jurisdiction of
the energy facility site evaluation council pursuant to RCW
80.50.010, the department or authority shall implement a car-
bon dioxide mitigation program consistent with the require-
ments of chapter 80.70 RCW.

(2) For mitigation projects conducted directly by or
under the control of the applicant, the department or local air
authority shall approve or deny the mitigation plans, as part
of its action to approve or deny an application submitted
under RCW 70A.15.2210 based upon whether or not the mit-
igation plan is consistent with the requirements of chapter
80.70 RCW.

(3) The department or authority may determine, assess,
and collect fees sufficient to cover the costs to review and
approve or deny the carbon dioxide mitigation plan compo-
nents of an order of approval issued under RCW
70A.15.2210. The department or authority may also collect
fees sufficient to cover its additional costs to monitor confor-
mance with the carbon dioxide mitigation plan components
of the registration and air operating permit programs autho-
rized in RCW 70A.15.2200 and 70A.15.2260. The depart-
ment or authority shall track its costs related to review,
approval, and monitoring conformance with carbon dioxide
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mitigation plans. [2020 ¢ 20 § 1158; 2004 ¢ 224 § 8. For-
merly RCW 70.94.892.]

70A.15.6400 Clean fuel matching grants for public

transit, vehicle mechanics, and refueling infrastructure.
The department may disburse matching grants from funds
provided by the legislature from the air pollution control
account, created in RCW 70A.15.1010, to units of local gov-
ernment to partially offset the additional cost of purchasing
"clean fuel" and/or operating "clean-fuel vehicles" provided
that such vehicles are used for public transit. Publicly owned
school buses are considered public transit for the purposes of
this section. The department may also disburse grants to
vocational-technical institutes for the purpose of establishing
programs to certify clean-fuel vehicle mechanics. The depart-
ment may also distribute grants to Washington State Univer-
sity for the purpose of furthering the establishment of clean
fuel refueling infrastructure. [2020 ¢ 20 § 1159; 1996 ¢ 186
§ 517; 1991 ¢ 199 § 218. Formerly RCW 70.94.960.]

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.
Clean fuel: RCW 70A4.25.120.
Refueling: RCW 80.28.280.
State vehicles: RCW 43.19.637.

70A.15.6440 Stationary natural gas engines used in
combined heat and power systems—Permitting process—
Emission limits. (1) It is the intent of the legislature for a
general permit or permit by rule adopted by the department
under this section to streamline the permitting process for a
stationary natural gas engine used in a combined heat and
power system. It is the further intent of the legislature that a
general permit or permit by rule be adopted and implemented
as the permitting mechanism for the new construction of a
combined heat and power system.

(2) The definitions in this subsection apply throughout
this section unless the context clearly requires otherwise.

(a) "Natural gas" includes: Naturally occurring mixtures
of hydrocarbon gases and vapors consisting principally of
methane, whether in gaseous or liquid form; and biogas
derived from landfills, wastewater treatment facilities, anaer-
obic digesters, and other sources of organic decomposition
that have been purified to meet standards for natural gas
derived from fossil fuel sources.

(b) "Stationary natural gas engine" includes any station-
ary, natural gas internal combustion engine, whether it is an
internal combustion reciprocating engine or a gas turbine.
The term does not include a natural gas engine that powers a
motor vehicle or other mobile source.

(3) This section applies only to a stationary natural gas
engine used in a combined heat and power system.

(4) The department shall issue a general permit or permit
by rule for new stationary natural gas engines used in a com-
bined heat and power system that establishes emission limits
for air contaminants released by the engines.

(5) In adopting a general permit or permit by rule under
this section, the department may consider:

(a) The geographic location in which a stationary natural
gas engine may be used, including the proximity to an area
designated as a nonattainment area;
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(b) The total annual operating hours of a stationary natu-
ral gas engine;

(¢) The technology used by a stationary natural gas
engine;

(d) Whether the stationary natural gas engine will be a
major stationary source or part of a new or modified major
stationary source as those terms are utilized in Title I of the
federal clean air act; and

(e) Other relevant emission control or clean air policies
of the state.

(6) In addition to emission limits required by federal and
state laws, the department must provide for the emission lim-
its for stationary natural gas engines subject to this section to
be measured in terms of air contaminant emissions per
United States environmental protection agency unit of energy
output. The department shall consider both the primary and
secondary functions when determining the engine's emis-
sions per unit of energy output. [2015 3rd sp.s. ¢ 19 § 13.
Formerly RCW 70.94.991.]

Finding—Intent—2015 3rd sp.s. ¢ 19: See note following RCW
39.35.010.

70A.15.6450 Boiler or process heaters—Assessment
and reporting requirements. (1) An owner or operator of
an industrial, commercial, or institutional boiler or process
heater required to complete an energy assessment under 40
C.F.R. Part 63 subpart DDDDD shall:

(a) By January 31, 2018, submit nonproprietary informa-
tion reported in the energy assessment electronically to the
department or air pollution control authority that issues the
air operating permit for the source, following completion of
the assessment; and

(b) By January 31, 2018, submit a report electronically to
the Washington State University extension energy program
that identifies, if applicable, the economic, technical, and
other barriers to implementing thermal efficiency opportuni-
ties identified in the energy assessment.

(2) An owner or operator of an industrial, commercial, or
institutional boiler or process heater who has not completed
an energy assessment under 40 C.F.R. Part 63 subpart
DDDDD must request a free combined heat and power site
qualification screening from the United States department of
energy.

(3) The requirements established in this section shall not
apply to an owner or operator of an industrial, commercial, or
institutional boiler or process heater if:

(a) The owner or operator is not required to complete an
energy assessment under 40 C.F.R. Part 63 subpart DDDDD
as it existed on October 9, 2015; or

(b) Prior to the dates in subsection (1) of this section, the
owner or operator is no longer required to complete an energy
assessment under 40 C.F.R. Part 63 subpart DDDDD. [2015
3rd sp.s. ¢ 19 § 14. Formerly RCW 70.94.992.]

Finding—Intent—2015 3rd sp.s. ¢ 19: See note following RCW
39.35.010.

70A.15.9001 Construction—1967 ¢ 238. This 1967
amendatory act shall not be construed to create in any way
nor to enlarge, diminish or otherwise affect in any way any
private rights in any civil action for damages. Any determina-
tion that there has been a violation of the provisions of this
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1967 amendatory act or of any ordinance, rule, regulation or
order issued pursuant thereto, shall not create by reason
thereof any presumption or finding of fact or of law for use in
any lawsuit brought by a private citizen. [1967 ¢ 238 § 65.
Formerly RCW 70.94.901.]

70A.15.9002 Construction, repeal of RCW 70.94.061
through 70.94.066—Saving. The following acts or parts of
acts are each repealed:

(1) Section 7, chapter 238, Laws of 1967, and RCW
70.94.061;

(2) Section 8, chapter 238, Laws of 1967, and RCW
70.94.062;

(3) Section 9, chapter 238, Laws of 1967, and RCW
70.94.064; and

(4) Section 10, chapter 238, Laws of 1967, and RCW
70.94.066.

Such repeals shall not be construed as affecting any
authority in existence on April 24, 1969, nor as affecting any
action, activities or proceedings initiated by such authority
prior hereto, nor as affecting any civil or criminal proceed-
ings instituted by such authority, nor any rule, regulation, res-
olution, ordinance, or order promulgated by such authority,
nor any administrative action taken by such authority, nor the
term of office, or appointment or employment of any person
appointed or employed by such authority. [1969 ex.s. ¢ 168
§ 46. Formerly RCW 70.94.902.]

70A.15.9003 Effective dates—1991 ¢ 199. Sections
602 and 603 of this act shall take effect July 1, 1992. Sections
202 through 209 of this act shall take effect January 1, 1993.
Sections 210 and 505 of this act shall take effect January 1,
1992.

The remainder of this act is necessary for the immediate
preservation of the public peace, health, or safety, or support
of the state government and its existing public institutions,
and shall take effect immediately. [1991 ¢ 199 § 717. For-
merly RCW 70.94.904.]

70A.15.9004 Severability—1967 c 238. If any phrase,
clause, subsection or section of this 1967 amendatory act
shall be declared unconstitutional or invalid by any court of
competent jurisdiction, it shall be conclusively presumed that
the legislature would have enacted this act without the
phrase, clause, subsection or section so held unconstitutional
or invalid and the remainder of the act shall not be affected as
a result of said part being held unconstitutional or invalid.
[1967 ¢ 238 § 64. Formerly RCW 70.94.911.]

Chapter 70A.20 RCW
NOISE CONTROL

Sections

70A.20.010 Purpose.

70A.20.020 Definitions.

70A.20.030 Powers and duties of department.

70A.20.040 Technical advisory committee.

70A.20.050 Civil penalties.

70A.20.060 Other rights, remedies, powers, duties and functions—Local
regulation—Approval—Procedure.

70A.20.070 Rules relating to motor vehicles—Violations—Penalty.

70A.20.080 Exemptions.

70A.20.900 Construction—Severability—1974 ex.s. ¢ 183.
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70A.20.030
70A.20.901 Short title.

70A.20.010 Purpose. The legislature finds that inade-
quately controlled noise adversely affects the health, safety
and welfare of the people, the value of property, and the qual-
ity of the environment. Antinoise measures of the past have
not adequately protected against the invasion of these inter-
ests by noise. There is a need, therefore, for an expansion of
efforts statewide directed toward the abatement and control
of noise, considering the social and economic impact upon
the community and the state. The purpose of this chapter is to
provide authority for such an expansion of efforts, supple-
menting existing programs in the field. [1974 ex.s.c 183 § 1.
Formerly RCW 70.107.010.]

70A.20.020 Definitions. As used in this chapter, unless
the context clearly indicates otherwise:

(1) "Department" means the department of ecology.

(2) "Director" means director of the department of ecol-
ogy.

(3) "Local government" means county or city govern-
ment or any combination of the two.

(4) "Noise" means the intensity, duration and character
of sounds from any and all sources.

(5) "Person" means any individual, corporation, partner-
ship, association, governmental body, state, or other entity
whatsoever. [1974 ex.s. ¢ 183 § 2. Formerly RCW
70.107.020.]

70A.20.030 Powers and duties of department. The
department is empowered as follows:

(1) The department, after consultation with state agen-
cies expressing an interest therein, shall adopt, by rule, max-
imum noise levels permissible in identified environments in
order to protect against adverse affects of noise on the health,
safety and welfare of the people, the value of property, and
the quality of environment: PROVIDED, That in so doing the
department shall take also into account the economic and
practical benefits to be derived from the use of various prod-
ucts in each such environment, whether the source of the
noise or the use of such products in each environment is per-
manent or temporary in nature, and the state of technology
relative to the control of noise generated by all such sources
of the noise or the products.

(2) At any time after the adoption of maximum noise lev-
els under subsection (1) of this section the department shall,
in consultation with state agencies and local governments
expressing an interest therein, adopt rules, consistent with the
Federal Noise Control Act of 1972 (86 Stat. 1234; 42 U.S.C.
Sec. 4901-4918 and 49 U.S.C. Sec. 1431), for noise abate-
ment and control in the state designed to achieve compliance
with the noise level adopted in subsection (1) of this section,
including reasonable implementation schedules where appro-
priate, to insure that the maximum noise levels are not
exceeded and that application of the best practicable noise
control technology and practice is provided. These rules may
include, but shall not be limited to:

(a) Performance standards setting allowable noise limits
for the operation of products which produce noise;

(b) Use standards regulating, as to time and place, the
operation of individual products which produce noise above
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specified levels considering frequency spectrum and dura-
tion: PROVIDED, The rules shall provide for temporarily
exceeding those standards for stated purposes; and

(c) Public information requirements dealing with disclo-
sure of levels and characteristics of noise produced by prod-
ucts.

(3) The department may, as desirable in the performance
of its duties under this chapter, conduct surveys, studies and
public education programs, and enter into contracts.

(4) The department is authorized to apply for and accept
moneys from the federal government and other sources to
assist in the implementation of this chapter.

(5) The legislature recognizes that the operation of motor
vehicles on public highways as defined in RCW 46.09.310
contributes significantly to environmental noise levels and
directs the department, in exercising the rule-making author-
ity under the provisions of this section, to give first priority to
the adoption of motor vehicle noise performance standards.

(6) Noise levels and rules adopted by the department
pursuant to this chapter shall not be effective prior to March
31,1975. [2011 ¢ 171 § 107; 1974 ex.s. ¢ 183 § 3. Formerly
RCW 70.107.030.]

Intent—Effective date—2011 ¢ 171: See notes following RCW
4.24.210.

70A.20.040 Technical advisory committee. The direc-
tor shall name a technical advisory committee to assist the
department in the implementation of this chapter. Committee
members shall be entitled to reimbursement for travel
expenses as provided in RCW 43.03.050 and 43.03.060, as
now existing or hereafter amended. [1975-'76 2nd ex.s. ¢ 34
§ 164; 1974 ex.s. ¢ 183 § 4. Formerly RCW 70.107.040.]

Additional notes found at www.leg.wa.gov

70A.20.050 Civil penalties. (1) Any person who vio-
lates any rule adopted by the department under this chapter
shall be subject to a civil penalty not to exceed one hundred
dollars imposed by local government pursuant to this section.
An action under this section shall not preclude enforcement
of any provisions of the local government noise ordinance.

Penalties shall become due and payable thirty days from
the date of receipt of a notice of penalty unless within such
time said notice is appealed in accordance with the adminis-
trative procedures of the local government, or if it has no such
administrative appeal, to the pollution control hearings board
pursuant to the provisions of chapter 43.21B RCW and pro-
cedural rules adopted thereunder. In cases in which appeals
are timely filed, penalties sustained by the local administra-
tive agency or the pollution control hearings board shall
become due and payable on the issuance of said agency or
board's final order in the appeal.

(2) Whenever penalties incurred pursuant to this section
have become due and payable but remain unpaid, the attorney
for the local government may bring an action in the superior
court of the county in which the violation occurred for recov-
ery of penalties incurred. In all such actions the procedures
and rules of evidence shall be the same as in any other civil
action. [1987 ¢ 103 § 2; 1974 ex.s. ¢ 183 § 5. Formerly RCW
70.107.050.]
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70A.20.060 Other rights, remedies, powers, duties
and functions—Local regulation—Approval—Proce-
dure. (1) Nothing in this chapter shall be construed to deny,
abridge or alter alternative rights of action or remedies in
equity or under common law or statutory law, criminal or
civil.

(2) Nothing in this chapter shall deny, abridge or alter
any powers, duties and functions relating to noise abatement
and control now or hereafter vested in any state agency, nor
shall this chapter be construed as granting jurisdiction over
the industrial safety and health of employees in workplaces
of the state, as now or hereafter vested in the department of
labor and industries.

(3) Standards and other control measures adopted by the
department under this chapter shall be exclusive except as
hereinafter provided. A local government may impose limits
or control sources differing from those adopted or controlled
by the department upon a finding that such requirements are
necessitated by special conditions. Noise limiting require-
ments of local government which differ from those adopted
or controlled by the department shall be invalid unless first
approved by the department. If the department of ecology
fails to approve or disapprove standards submitted by local
governmental jurisdictions within ninety days of submittal,
such standards shall be deemed approved. If disapproved, the
local government may appeal the decision to the pollution
control hearings board which shall decide the appeal on the
basis of the provisions of this chapter, and the applicable reg-
ulations, together with such briefs, testimony, and oral argu-
ment as the hearings board in its discretion may require. The
department determination of whether to grant approval shall
depend on the reasonableness and practicability of compli-
ance. Particular attention shall be given to stationary sources
located near jurisdictional boundaries, and temporary noise
producing operations which may operate across one or more
jurisdictional boundaries.

(4) In carrying out the rule-making authority provided in
this chapter, the department shall follow the procedures of the
administrative procedure act, chapter 34.05 RCW, and shall
take care that no rules adopted purport to exercise any powers
preempted by the United States under federal law. [1987 ¢
103 § 1; 1974 ex.s. ¢ 183 § 6. Formerly RCW 70.107.060.]

70A.20.070 Rules relating to motor vehicles—Viola-
tions—Penalty. Any rule adopted under this chapter relating
to the operation of motor vehicles on public highways shall
be administered according to testing and inspection proce-
dures adopted by rule by the state patrol. Violation of any
motor vehicle performance standard adopted pursuant to this
chapter shall be a misdemeanor, enforced by such authorities
and in such manner as violations of chapter 46.37 RCW. Vio-
lations subject to the provisions of this section shall be
exempt from the provisions of RCW 70A.20.050. [2020 ¢ 20
§ 1326; 1987 ¢ 330 § 749; 1974 ex.s. ¢ 183 § 7. Formerly
RCW 70.107.070.]

Additional notes found at www.leg.wa.gov

70A.20.080 Exemptions. The department shall, in the
exercise of rule-making power under this chapter, provide
exemptions or specially limited regulations relating to recre-
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ational shooting and emergency or law enforcement equip-
ment where appropriate in the interests of public safety.

The department in the development of rules under this
chapter, shall consult and take into consideration the land use
policies and programs of local government. [1974 ex.s. ¢ 183
§ 8. Formerly RCW 70.107.080.]

70A.20.900 Construction—Severability—1974 ex.s. ¢
183. (1) This chapter shall be liberally construed to carry out
its broad purposes.

(2) If any provision of this chapter, or its application to
any person or circumstance is held invalid, the remainder of
the chapter, or the application of the provision to other per-
sons or circumstances is not affected. [1974 ex.s.c 183 § 11.
Formerly RCW 70.107.900.]

70A.20.901 Short title. This chapter shall be known
and may be cited as the "Noise Control Act of 1974". [1974
ex.s. ¢ 183 § 12. Formerly RCW 70.107.910.]

Chapter 70A.25 RCW
MOTOR VEHICLE EMISSION CONTROL

Sections

70A.25.010 Definitions.

70A.25.020 Programs.

70A.25.030 Vehicle inspections—Failed—Certificate of acceptance.

70A.25.040 Vehicle inspections—Fleets.

70A.25.050 Vehicle inspections—Complaints.

70A.25.060 Rules.

70A.25.070 Authority.

70A.25.080 Vehicle emission and equipment standards—Designation of
noncompliance areas and emission contributing areas.

70A.25.090 Noncompliance areas—Annual review.

70A.25.110 Used vehicles.

70A.25.120 Clean-fuel performance and clean-fuel vehicle emissions
specifications.

70A.25.130 Scientific advisory board—Composition of board—Duties.

70A.25.900 Effective date—1989 c 240.

Environmental certification programs—Fees—Rules—Liability: RCW
43.214.175.

70A.25.010 Definitions. Unless the context clearly
requires otherwise, the definitions in this section apply
throughout this chapter.

(1) "Department" means the department of ecology.

(2) "Director" means the director of the department of
ecology.

(3) "Fleet" means a group of fifteen or more motor vehi-
cles registered in the same name and whose owner has been
assigned a fleet identifier code by the department of licens-
ing.

(4) "Motor vehicle" means any self-propelled vehicle
required to be licensed pursuant to chapter 46.16A RCW.

(5) "Motor vehicle dealer" means a motor vehicle dealer,
as defined in RCW 46.70.011, that is licensed pursuant to
chapter 46.70 RCW.

(6) "Person" means an individual, firm, public or private
corporation, association, partnership, political subdivision of
the state, municipality, or governmental agency.

(7) The terms "air contaminant," "air pollution," "air
quality standard," "ambient air," "emission," and "emission
standard" have the meanings given them in RCW
70A.15.1030. [2020 ¢ 20 § 1360; 2011 ¢ 171 § 108; 1991 ¢
199 § 201; 1979 ex.s. ¢ 163 § 1. Formerly RCW 70.120.010.]
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Intent—Effective date—2011 ¢ 171: See notes following RCW
4.24.210.

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Additional notes found at www.leg.wa.gov

70A.25.020 Programs. (1) The department shall con-
duct a public educational program regarding the health
effects of air pollution emitted by motor vehicles; the pur-
pose, operation, and effect of emission control devices and
systems; and the effect that proper maintenance of motor
vehicle engines has on fuel economy and air pollution emis-
sion and a public notification program identifying the geo-
graphic areas of the state that are designated as being non-
compliance areas and emission contributing areas and
describing the requirements imposed under this chapter for
those areas.

(2)(a) The department shall grant certificates of instruc-
tion to persons who successfully complete a course of study,
under general requirements established by the director, in the
maintenance of motor vehicle engines, the use of engine and
exhaust analysis equipment, and the repair and maintenance
of emission control devices. The director may establish and
implement procedures for granting certification to persons
who successfully complete other training programs or who
have received certification from public and private organiza-
tions which meet the requirements established in this subsec-
tion, including programs on clean fuel technology and main-
tenance.

(b) The department shall make available to the public a
list of those persons who have received certificates of instruc-
tion under subsection (2)(a) of this section. [1991 ¢ 199 §
202; 1989 ¢ 240 § 5; 1979 ex.s. ¢ 163 § 2. Formerly RCW
70.120.020.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Additional notes found at www.leg.wa.gov

70A.25.030 Vehicle inspections—Failed—Certificate
of acceptance. (1) Any person:

(a) Whose motor vehicle is tested pursuant to this chap-
ter and fails to comply with the emission standards estab-
lished for the vehicle; and

(b) Who, following such a test, expends more than one
hundred dollars on a 1980 or earlier model year motor vehicle
or expends more than one hundred fifty dollars on a 1981 or
later model year motor vehicle for repairs solely devoted to
meeting the emission standards and that are performed by a
certified emission specialist authorized by RCW
70A.25.020(2)(a); and

(c) Whose vehicle fails a retest, may be issued a certifi-
cate of acceptance if (i) the vehicle has been in use for more
than five years or fifty thousand miles, and (ii) any compo-
nent of the vehicle installed by the manufacturer for the pur-
pose of reducing emissions, or its appropriate replacement, is
installed and operative.

To receive the certificate, the person must document
compliance with (b) and (c) of this subsection to the satisfac-
tion of the department.

Should any provision of (b) of this subsection be disap-
proved by the administrator of the United States environmen-
tal protection agency, all vehicles shall be required to expend
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at least four hundred fifty dollars to qualify for a certificate of
acceptance.

(2) Persons who fail the initial tests shall be provided
with:

(a) Information regarding the availability of federal war-
ranties and certified emission specialists;

(b) Information on the availability and procedure for
acquiring license trip-permits;

(c) Information on the availability and procedure for
receiving a certificate of acceptance; and

(d) The local phone number of the department's local
vehicle specialist. [2020 ¢ 20 § 1361; 1998 ¢ 342 § 2; 1991 ¢
199 § 203; 1989 ¢ 240 § 6; 1980 ¢ 176 § 4; 1979 ex.s. ¢ 163
§ 7. Formerly RCW 70.120.070.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Additional notes found at www.leg.wa.gov

70A.25.040 Vehicle inspections—Fleets. The director
may authorize an owner or lessee of a fleet of motor vehicles,
or the owner's or lessee's agent, to inspect the vehicles in the
fleet and issue certificates of compliance for the vehicles in
the fleet if the director determines that: (1) The director's
inspection procedures will be complied with; and (2) certifi-
cates will be issued only to vehicles in the fleet that meet
emission and equipment standards adopted under RCW
70A.25.080 and only when appropriate.

In addition, the director may authorize an owner or les-
see of one or more diesel motor vehicles with a gross vehicle
weight rating in excess of eight thousand five hundred
pounds, or the owner's or lessee's agent, to inspect the vehi-
cles and issue certificates of compliance for the vehicles. The
inspections shall be conducted in compliance with inspection
procedures adopted by the department and certificates of
compliance shall only be issued to vehicles that meet emis-
sion and equipment standards adopted under RCW
70A.25.080.

The director shall establish by rule the fee for fleet or
diesel inspections provided for in this section. The fee shall
be set at an amount necessary to offset the department's cost
to administer the fleet and diesel inspection program autho-
rized by this section.

Owners, leaseholders, or their agents conducting inspec-
tions under this section shall pay only the fee established in
this section and not be subject to fees under *RCW
70A.25.100(4). [2020 ¢ 20 § 1362; 1991 ¢ 199 § 205; 1979
ex.s. ¢ 163 § 8. Formerly RCW 70.120.080.]

*Reviser's note: RCW 70A.25.100 expired January 1, 2020.
Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Additional notes found at www.leg.wa.gov

70A.25.050 Vehicle inspections—Complaints. The
department shall investigate complaints received regarding
the operation of emission testing stations and shall require
corrections or modifications in those operations when
deemed necessary.

The department shall also review complaints received
regarding the maintenance or repairs secured by owners of
motor vehicles for the purpose of complying with the require-
ments of this chapter. When possible, the department shall
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assist such owners in determining the merits of the com-
plaints.

The department shall keep a copy of all complaints
received, and on request, make copies available to the public.
This is not intended to require disclosure of any information
that is exempt from public disclosure under chapter 42.56
RCW. [2005 ¢ 274 § 340; 1998 ¢ 342 § 3; 1979 ex.s. ¢ 163 §
10. Formerly RCW 70.120.100.]

Additional notes found at www.leg.wa.gov

70A.25.060 Rules. The director shall adopt rules imple-
menting and enforcing this chapter in accordance with chap-
ter 34.05 RCW. The department shall take into account when
considering proposed modifications of emission contributing
boundaries, as provided for in RCW 70A.25.080(6), alterna-
tive transportation control and motor vehicle emission reduc-
tion measures that are required by local municipal corpora-
tions for the purpose of satisfying federal emission guide-
lines. [2020 ¢ 20 § 1363; 1991 ¢ 199 § 206; 1989 ¢ 240 § 8;
1979 ex.s. ¢ 163 § 13. Formerly RCW 70.120.120.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Additional notes found at www.leg.wa.gov

70A.25.070 Authority. The authority granted by this
chapter to the director and the department for controlling
vehicle emissions is supplementary to the department's
authority to control air pollution pursuant to chapter 70A.15
RCW. [2020 ¢ 20 § 1364; 1979 ex.s. ¢ 163 § 14. Formerly
RCW 70.120.130.]

Additional notes found at www.leg.wa.gov

70A.25.080 Vehicle emission and equipment stan-
dards—Designation of noncompliance areas and emission
contributing areas. The director:

(1) Shall adopt motor vehicle emission and equipment
standards to: Ensure that no less than seventy percent of the
vehicles tested comply with the standards on the first inspec-
tion conducted, meet federal clean air act requirements, and
protect human health and the environment.

(2) Shall adopt rules implementing the smoke opacity
testing requirement for diesel vehicles that ensure that such
test is objective and repeatable and that properly maintained
engines that otherwise would meet the applicable federal
emission standards, as measured by the new engine certifica-
tion test, would not fail the smoke opacity test.

(3) Shall designate a geographic area as being a "non-
compliance area" for motor vehicle emissions if (a) the
department's analysis of emission and ambient air quality
data, covering a period of no less than one year, indicates that
the standard has or will probably be exceeded, and (b) the
department determines that the primary source of the air con-
taminant is motor vehicle emissions.

(4) Shall reevaluate noncompliance areas if the United
States environmental protection agency modifies the relevant
air quality standards, and shall discontinue the program if
compliance is indicated and if the department determines that
the area would continue to be in compliance after the pro-
gram is discontinued. The director shall notify persons resid-
ing in noncompliance areas of the reevaluation.

(5) Shall analyze information regarding the motor vehi-
cle traffic in a noncompliance area to determine the smallest
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land area within whose boundaries are present registered
motor vehicles that contribute significantly to the violation of
motor vehicle-related air quality standards in the noncompli-
ance area. The director shall declare the area to be an "emis-
sion contributing area." An emission contributing area estab-
lished for a carbon monoxide or oxides of nitrogen noncom-
pliance area must contain the noncompliance area within its
boundaries. An emission contributing area established for an
ozone noncompliance area located in this state need not con-
tain the ozone noncompliance area within its boundaries if it
can be proven that vehicles registered in the area contribute
significantly to violations of the ozone air quality standard in
the noncompliance area. An emission contributing area may
be established in this state for violations of federal air quality
standards for ozone in an adjacent state if (a) the United
States environmental protection agency designates an area to
be a "nonattainment area for ozone" under the provisions of
the federal Clean Air Act (42 U.S.C. 7401 et seq.), and (b) it
can be proven that vehicles registered in this state contribute
significantly to the violation of the federal air quality stan-
dards for ozone in the adjacent state's nonattainment area.

(6) Shall, after consultation with the appropriate local
government entities, designate areas as being noncompliance
areas or emission contributing areas, and shall establish the
boundaries of such areas by rule. The director may also mod-
ify boundaries. In establishing the external boundaries of an
emission contributing area, the director shall use the bound-
aries established for ZIP code service areas by the United
States postal service.

(7) May make grants to units of government in support
of planning efforts to reduce motor vehicle emissions. [1991
¢ 199 § 207; 1989 ¢ 240 § 2. Formerly RCW 70.120.150.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Additional notes found at www.leg.wa.gov

70A.25.090 Noncompliance areas—Annual review.
(1) The director shall review annually the air quality and fore-
casted air quality of each area in the state designated as a non-
compliance area for motor vehicle emissions.

(2) An area shall no longer be designated as a noncom-
pliance area if the director determines that:

(a) Air quality standards for contaminants derived from
motor vehicle emissions are no longer being violated in the
noncompliance area; and

(b) The standards would not be violated if the emission
inspection system in the emission contributing area was dis-
continued and the requirements of RCW 46.16A.060 no lon-
ger applied. [2011 ¢ 171 § 109; 1989 ¢ 240 § 3. Formerly
RCW 70.120.160.]

Intent—Effective date—2011 ¢ 171: See notes following RCW
4.24.210.

70A.25.110 Used vehicles. (1) Motor vehicle dealers
selling a used vehicle not under a new vehicle warranty shall
include a notice in each vehicle purchase order form that
reads as follows: "The owner of a vehicle may be required to
spend up to (a dollar amount established under RCW
70A.25.030) for repairs if the vehicle does not meet the vehi-
cle emission standards under this chapter. Unless expressly
warranted by the motor vehicle dealer, the dealer is not war-
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ranting that this vehicle will pass any emission tests required
by federal or state law."

(2) The signature of the purchaser on the notice required
under subsection (1) of this section shall constitute a valid
disclaimer of any implied warranty by the dealer as to a vehi-
cle's compliance with any emission standards.

(3) The disclosure requirement of subsection (1) of this
section applies to all motor vehicle dealers located in coun-
ties where state emission inspections are required. [2020 ¢ 20
§ 1365; 1991 ¢ 199 § 210. Formerly RCW 70.120.190.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Additional notes found at www.leg.wa.gov

70A.25.120 Clean-fuel performance and clean-fuel
vehicle emissions specifications. By July 1, 1992, the
department shall develop, in cooperation with the depart-
ments of *general administration and transportation, and
Washington State University, aggressive clean-fuel perfor-
mance and clean-fuel vehicle emissions specifications
including clean-fuel vehicle conversion equipment. To the
extent possible, such specifications shall be equivalent for all
fuel types. In developing such specifications the department
shall consider the requirements of the clean air act and the
findings of the environmental protection agency, other states,
the American petroleum institute, the gas research institute,
and the motor vehicles manufacturers association. [1996 ¢
186 § 518; 1991 ¢ 199 § 212. Formerly RCW 70.120.210.]

*Reviser's note: The "department of general administration" was
renamed the "department of enterprise services" by 2011 Ist sp.s. c 43 § 107.

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.
Clean-fuel grants: RCW 704.15.6400.
Additional notes found at www.leg.wa.gov

70A.25.130 Scientific advisory board—Composition
of board—Duties. The department shall establish a scien-
tific advisory board to review plans to establish or expand the
geographic area where an inspection and maintenance system
for motor vehicle emissions is required. The board shall con-
sist of three to five members. All members shall have at least
a master's degree in physics, chemistry, or engineering, or a
closely related field. No member may be a current employee
of a local air pollution control authority, the department, the
United States environmental protection agency, or a com-
pany that may benefit from a review by the board.

The board shall review an inspection and maintenance
plan at the request of a local air pollution control authority,
the department, or by a petition of at least fifty people living
within the proposed boundaries of a vehicle emission inspec-
tion and maintenance system. The entity or entities request-
ing a scientific review may include specific issues for the
board to consider in its review. The board shall limit its
review to matters of science and shall not provide advice on
penalties or issues that are strictly legal in nature.

The board shall provide a complete written review to the
department. If the board members are not in agreement as to
the scientific merit of any issue under review, the board may
include a dissenting opinion in its report to the department.
The department shall immediately make copies available to
the local air pollution control authority and to the public.
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The department shall conduct a public hearing, within
the area affected by the proposed rule, if any significant
aspect of the rule is in conflict with a majority opinion of the
board. The department shall include in its responsiveness
summary the rationale for including a rule that is not consis-
tent with the review of the board, including a response to the
issues raised at the public hearing.

Members shall be reimbursed for travel expenses as pro-
vided in RCW 43.03.050 and 43.03.060. [1998 ¢ 342 § 5.
Formerly RCW 70.120.230.]

70A.25.900 Effective date—1989 ¢ 240. This act shall
take effect January 1, 1990. [1989 ¢ 240 § 14. Formerly
RCW 70.120.902.]

Chapter 70A.30 RCW
MOTOR VEHICLE EMISSION STANDARDS

Sections

70A.30.010 Department of ecology to adopt rules to implement California
motor vehicle emission standards.

70A.30.020 Warranty repair service—Manufacturers, repair shops.

70A.30.030 New vehicle greenhouse gas emissions disclosure—Rule-
making authority.

70A.30.010 Department of ecology to adopt rules to
implement California motor vehicle emission standards.
(1) Pursuant to the federal clean air act, the legislature adopts
the California motor vehicle emission standards in Title 13 of
the California Code of Regulations. The department of ecol-
ogy shall adopt rules to implement the motor vehicle emis-
sion standards of the state of California, including the zero
emission vehicle program, and shall amend the rules from
time to time, to maintain consistency with the California
motor vehicle emission standards and 42 U.S.C. Sec. 7507
(section 177 of the federal clean air act).

(2) The provisions of this chapter do not apply with
respect to the use by a resident of this state of a motor vehicle
acquired and used while the resident is a member of the
armed services and is stationed outside this state pursuant to
military orders. [2020 ¢ 143 § 1; 2020 ¢ 20 § 1366; 2010 ¢ 76
§ 1; 2005 ¢ 295 § 2. Formerly RCW 70.120A.010.]

Reviser's note: This section was amended by 2020 ¢ 20 § 1366 and by
2020 c 143 § 1, each without reference to the other. Both amendments are
incorporated in the publication of this section under RCW 1.12.025(2). For
rule of construction, see RCW 1.12.025(1).

Findings—2005 c 295: "The legislature finds that:

(1) Motor vehicles are the largest source of air pollution in the state of
Washington, and motor vehicles contribute approximately fifty-seven per-
cent of criteria air pollutant emissions, eighty percent of air toxics emissions,
and fifty-five percent of greenhouse gas emissions;

(2) Air pollution levels routinely measured in the state of Washington
continue to harm public health, the environment, and the economy. Air pol-
lution causes or contributes to premature death, cancer, asthma, and heart
and lung disease. Over half of the state's population suffers from one or more
medical conditions that make them very vulnerable to air pollution. Air pol-
lution increases pain and suffering for vulnerable individuals. Air pollution
imposes several hundred million dollars annually in added health care costs
for air pollution-associated death and illness, reducing the quality of life and
economic security of the citizens of Washington;

(3) Reductions of greenhouse gas emissions from transportation sources
are necessary, and it is equitable to seek such reductions because reductions
in greenhouse gas emissions have already been initiated in other sectors such
as power generation;
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(4) Reductions in greenhouse gas emissions made under this act should
be credited toward any future federal, state, or regional comprehensive regu-
latory structure enacted to address reducing greenhouse gas emissions;

(5) Under the federal clean air act, the state of Washington has the
option to implement either federal motor vehicle emission standards or Cal-
ifornia motor vehicle emission standards for passenger cars, light duty
trucks, and medium duty passenger vehicles;

(6) Opting into the California motor vehicle standards will provide sig-
nificant and necessary air quality benefits to residents of the state of Wash-
ington; and

(7) Adoption of the California motor vehicle standards will increase
consumer choices of cleaner vehicles, provide better warranties to consum-
ers, and provide sufficient air quality benefit to allow additional business and
economic growth in the key airsheds of the state while maintaining confor-
mance with federal air quality standards." [2005 ¢ 295 § 1.]

Additional notes found at www.leg.wa.gov

70A.30.020 Warranty repair service—Manufactur-
ers, repair shops. Individual automobile manufacturers may
certify independent automobile repair shops to perform war-
ranty service on the manufacturers' vehicles. Upon certifica-
tion of the independent automobile repair shops, the manu-
facturers shall compensate the repair shops at the same rate as
franchised dealers for covered warranty repair services.
[2005 ¢ 295 § 4. Formerly RCW 70.120A.030.]

Findings—2005 ¢ 295: See note following RCW 70A.30.010.

70A.30.030 New vehicle greenhouse gas emissions
disclosure—Rule-making authority. (1) No model year
2010 or subsequent model year new passenger car, light duty
truck, or medium duty vehicle may be sold in Washington
unless there is securely and conspicuously affixed in a clearly
visible location a label on which the manufacturer clearly dis-
closes comparative greenhouse gas emissions for that new
vehicle.

(2) The label required by this section should include a
greenhouse gas index or rating system that contains quantita-
tive and graphical information presented in a continuous,
easy-to-read scale that compares the greenhouse gas emis-
sions from the vehicle with the average projected greenhouse
gas emissions from all passenger cars, light duty trucks, and
medium duty vehicles of the same model year. For reference
purposes, the index or rating system should also identify the
greenhouse gas emissions from the vehicle model of that
same model year that has the lowest greenhouse gas emis-
sions.

(3) The index or rating system included in the label
under subsection (2) of this section shall be updated as neces-
sary to ensure that the differences in greenhouse gas emis-
sions among vehicles are readily apparent to the consumer.

(4) An automobile manufacturer may apply to the
department of ecology for approval of an alternative to the
disclosure labeling requirement that is at least as effective in
providing notification and disclosure of the vehicle's green-
house gas emissions as is the labeling required by this sec-
tion.

(5) A label that complies with the requirements of the
California greenhouse gas vehicle labeling program shall be
deemed to meet the requirements of this section and any rules
adopted under this section.

(6) The department of ecology may adopt such rules as
are necessary to implement this section. [2020 ¢ 143 § 2;
2014 ¢ 76 § 8; 2008 ¢ 32 § 2. Formerly RCW 70.120A.050.]
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Intent—2008 ¢ 32: "The legislature intends that new passenger cars,
light duty trucks, and medium duty passenger vehicles for sale in Washing-
ton display clear and easy to understand information disclosing the new vehi-
cle's greenhouse gas emissions. Further, the legislature intends that disclo-
sure of such emissions serves as a means of educating consumers, other
motorists, and the general public about the sources of greenhouse gas, their
impact, available options, and in particular the role and contribution of auto-
mobiles and other motor vehicles." [2008 ¢ 32 § 1.]

Chapter 70A.35 RCW

LOW-INCOME RESIDENTIAL WEATHERIZATION
PROGRAM

Sections

70A.35.010 Legislative findings.

70A.35.020 Definitions.

70A.35.030 Low-income weatherization and structural rehabilitation assis-
tance account.

70A.35.040 Proposals for low-income weatherization programs—Match-
ing funds.

70A.35.050 Program compliance with laws and rules—Energy audit
required.

70A.35.060 Weatherization of leased or rented residences—Limitations.

70A.35.070 Payments to low-income weatherization and structural reha-
bilitation assistance account.

70A.35.010 Legislative findings. (1) The legislature
finds and declares that weatherization of the residences of
low-income households will help conserve energy resources
in this state and can reduce the need to obtain energy from
more costly conventional energy resources. The legislature
also finds that while many efforts have been made by the fed-
eral government and by the state, including its cities, coun-
ties, and utilities, to increase both the habitability and the
energy efficiency of residential structures within the state,
stronger coordination of these efforts will result in even
greater energy efficiencies, increased cost savings to the
state's residents in the form of lower utility bills, improve-
ments in health and safety, lower greenhouse gas emissions
and associated climate impacts, as well as increased employ-
ment for the state's workforce. The legislature further finds
that there is emerging scientific evidence linking residents'
health outcomes such as asthma, lead poisoning, and uninten-
tional injuries to substandard housing.

(2) Therefore, it is the intent of the legislature that state
funds be dedicated to weatherization and energy efficiency
activities as well as the moderate to significant repair and
rehabilitation of residential structures that are required as a
necessary antecedent to those activities. It is also the intent of
the legislature that the department prioritize weatherization,
energy efficiency activities, and structural repair of residen-
tial structures to facilitate the expeditious allocation of funds
from federal energy efficiency programs including, but not
limited to, the weatherization assistance program, the weath-
erization plus health initiative, the energy efficiency and con-
servation block grant program, residential energy efficiency
components of the state energy program, and the retrofit
ramp-up program for energy efficiency projects. The legisla-
ture further intends to allocate future distributions of energy-
related federal jobs stimulus funding to strengthen these pro-
grams, and to coordinate energy retrofit and rehabilitation
improvements as authorized by chapter 287, Laws of 2010 to
increase the number of structures qualifying for assistance
under these multiple state and federal energy efficiency pro-
grams.
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(3) The program implementing the policy of this chapter
is necessary to support the poor and infirm and also to benefit
the health, safety, and general welfare of all citizens of the
state. [2015¢ 50§ 1;2010c287 § 1; 1987 ¢ 36 § 1. Formerly
RCW 70.164.010.]

70A.35.020 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Department" means the department of commerce.

(2) "Direct outreach" means:

(a) The use of door-to-door contact, community events,
and other methods of direct interaction with customers to
inform them of energy efficiency and weatherization oppor-
tunities; and

(b) The performance of energy audits.

(3) "Energy audit" means an analysis of a dwelling unit
to determine the need for cost-effective energy conservation
measures as determined by the department.

(4) "Healthy housing improvements" means increasing
the health and safety of a home by integrating energy effi-
ciency activities and indoor environmental quality measures,
consistent with the weatherization plus health initiative of the
federal department of energy and the healthy housing princi-
ples adopted by the federal department of housing and urban
development.

(5) "Household" means an individual or group of indi-
viduals living in a dwelling unit as defined by the department.

(6) "Low income" means household income as defined
by the department, provided that the definition may not
exceed eighty percent of median household income, adjusted
for household size, for the county in which the dwelling unit
to be weatherized is located.

(7) "Nonutility sponsor" means any sponsor other than a
public service company, municipality, public utility district,
mutual or cooperative, furnishing gas or electricity used to
heat low-income residences.

(8) "Residence" means a dwelling unit as defined by the
department.

(9) "Sponsor" means any entity that submits a proposal
under RCW 70A.35.040, including but not limited to any
local community action agency, tribal nation, community ser-
vice agency, or any other participating agency or any public
service company, municipality, public utility district, mutual
or cooperative, or any combination of such entities that
jointly submits a proposal.

(10) "Sponsor match" means the share of the cost of
weatherization to be paid by the sponsor.

(11) "Sustainable residential weatherization" or "weath-
erization" means activities that use funds administered by the
department for one or more of the following: (a) Energy and
resource conservation; (b) energy efficiency improvements;
(c) repairs, indoor air quality improvements, and health and
safety improvements; and (d) client education. Funds admin-
istered by the department for activities authorized under this
subsection may only be used for the preservation of a dwell-
ing unit occupied by a low-income household and must, to
the extent feasible, be used to support and advance sustain-
able technologies.

(12) "Weatherizing agency" means any approved depart-
ment grantee, tribal nation, or any public service company,
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municipality, public utility district, mutual or cooperative, or
other entity that bears the responsibility for ensuring the per-
formance of weatherization of residences under this chapter
and has been approved by the department. [2020 ¢ 20 § 1392;
2015¢ 50§ 2;2010 ¢ 287 § 2. Prior: 2009 ¢ 565 § 51; 2009 ¢
379 § 201; 1995 ¢ 399 § 199; 1987 ¢ 36 § 2. Formerly RCW
70.164.020.]

Finding—Intent—Effective date—2009 ¢ 379: See notes following
RCW 70A.50.010.

70A.35.030 Low-income weatherization and struc-
tural rehabilitation assistance account. (1) The low-
income weatherization and structural rehabilitation assis-
tance account is created in the state treasury. All moneys
from the money distributed to the state pursuant to Exxon v.
United States, 561 F.Supp. 816 (1983), affirmed 773 F.2d
1240 (1985), or any other oil overcharge settlements or judg-
ments distributed by the federal government, that are allo-
cated to the low-income weatherization and structural reha-
bilitation assistance account shall be deposited in the account.
The department may accept such gifts, grants, and endow-
ments from public or private sources as may be made from
time to time, in trust or otherwise, and shall deposit such
funds in the account. Any moneys received from sponsor
match payments shall be deposited in the account. The legis-
lature may also appropriate moneys to the account. Moneys
in the account shall be spent pursuant to appropriation and
only for the purposes and in the manner provided in RCW
70A.35.040. Any moneys appropriated that are not spent by
the department shall return to the account.

(2) The purposes of the low-income weatherization and
structural rehabilitation assistance account are to:

(a) Maximize the number of energy efficient residential
structures in the state;

(b) Achieve the greatest possible expected monetary and
energy savings by low-income households and other energy
consumers over the longest period of time;

(c) Identify and correct, to the extent practicable, health
and safety problems for residents of low-income households,
including asbestos, lead, and mold hazards;

(d) Leverage the many available state and federal pro-
grams aimed at increasing the quality and energy efficiency
of low-income residences in the state;

(e) Create family-wage jobs that may lead to careers in
the construction trades or in the energy efficiency sectors;
and

(f) Leverage, to the extent feasible, sustainable technolo-
gies, practices, and designs, including renewable energy sys-
tems. [2020 ¢ 20 § 1393; 2010 ¢ 287 § 3; 1991 sp.s. ¢ 13 §
62; 1987 ¢ 36 § 3. Formerly RCW 70.164.030.]

Additional notes found at www.leg.wa.gov

70A.35.040 Proposals for low-income weatherization
programs—Matching funds. (1) The department shall
solicit proposals for low-income weatherization programs
from potential sponsors. A proposal shall state the amount of
the sponsor match, the amount requested, the name of the
weatherizing agency, and any other information required by
the department.

(2)(a) A sponsor may use its own moneys, including cor-
porate or ratepayer moneys, or moneys provided by land-
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lords, charitable groups, government programs, the Bonne-
ville power administration, or other sources to pay the spon-
sor match.

(b) Moneys provided by a sponsor pursuant to require-
ments in this section shall be in addition to and shall not sup-
plant any funding for low-income weatherization that would
otherwise have been provided by the sponsor or any other
entity enumerated in (a) of this subsection.

(c) No proposal may require any contribution as a condi-
tion of weatherization from any household whose residence
is weatherized under the proposal.

(d) Proposals shall provide that full levels of all cost-
effective, structurally feasible, sustainable residential weath-
erization materials, measures, and practices, as determined
by the department, shall be installed when a low-income res-
idence is weatherized.

(3) Sponsors may propose to utilize grant awards and
matching funds to make healthy housing improvements to
homes undergoing weatherization.

(4)(a) The department may in its discretion accept,
accept in part, or reject proposals submitted.

(b) The department shall prioritize allocating funds from
the low-income weatherization and structural rehabilitation
assistance account to projects that maximize energy effi-
ciency, extend the usable life of an affordable home, and
improve the health and safety of its residents by: (i) Installing
energy efficiency measures; and (ii) providing structural
rehabilitation and repairs, so that funding from federal energy
efficiency programs such as the weatherization assistance
program, the weatherization plus health initiative, the energy
efficiency and conservation block grant program, residential
energy efficiency components of the state energy program,
and the retrofit ramp-up program is distributed expeditiously.

(c) When allocating funds from the low-income weather-
ization and structural rehabilitation assistance account, the
department shall, to the extent feasible, consider local and
state benefits including pledged sponsor match, available
energy efficiency, repair, and rehabilitation funds from other
sources, the preservation of affordable housing, and balance
of participation in proportion to population among low-
income households for: (i) Geographic regions in the state;
(ii) types of fuel used for heating, except that the department
shall encourage the use of energy efficient sustainable tech-
nologies; (iii) owner-occupied and rental residences; and (iv)
single-family and multifamily dwellings.

(d) The department shall then allocate funds appropri-
ated from the low-income weatherization and structural reha-
bilitation assistance account for energy efficiency and repair
activities among proposals accepted or accepted in part.

(e) The department shall develop policies to ensure pru-
dent, cost-effective investments are made in homes and
buildings requiring energy efficiency, repair, and rehabilita-
tion improvements that will maximize energy savings, extend
the life of a home, and improve the health and safety of its
residents.

(f) The department shall give priority to the structural
rehabilitation and weatherization of dwelling units occupied
by low-income households with incomes at or below one
hundred twenty-five percent of the federally established pov-
erty level.
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(g) The department may allocate funds to a nonutility
sponsor without requiring a sponsor match if the department
determines that such an allocation is necessary to provide the
greatest benefits to low-income residents of the state.

(h) The department shall require weatherizing agencies
to employ individuals trained from workforce training and
apprentice programs established under chapter 536, Laws of
2009 if these workers are available, pay prevailing wages
under chapter 39.12 RCW, hire from the community in which
the program is located, and create employment opportunities
for veterans, members of the national guard, and low-income
and disadvantaged populations.

(5)(a) A sponsor may elect to: (i) Pay a sponsor match as
a lump sum at the time of structural rehabilitation or weather-
ization; or (ii) make yearly payments to the low-income
weatherization and structural rehabilitation assistance
account over a period not to exceed ten years. If a sponsor
elects to make yearly payments, the value of the payments
shall not be less than the value of the lump sum payment that
would have been made under (a)(i) of this subsection.

(b) The department may permit a sponsor to meet its
match requirement in whole or in part through providing
labor, materials, or other in-kind expenditures.

(6) Service providers receiving funding under this sec-
tion must report to the department at least quarterly, or in
alignment with federal reporting, whichever is the greater fre-
quency, the project costs, and the number of dwelling units
repaired, rehabilitated, and weatherized, the number of jobs
created or maintained, and the number of individuals trained
through workforce training and apprentice programs. The
director of the department shall review the accuracy of these
reports.

(7) The department shall adopt rules to carry out this sec-
tion. [2015¢ 50 § 3;2010 ¢ 287 § 4; 2009 ¢ 379 § 202; 1987
¢ 36 § 4. Formerly RCW 70.164.040.]

Finding—Intent—Effective date—2009 ¢ 379: See notes following
RCW 70A.50.010.

70A.35.050 Program compliance with laws and
rules—Energy audit required. (1) The department is
responsible for ensuring that sponsors and weatherizing
agencies comply with the state laws, the department's rules,
and the sponsor's proposal in carrying out proposals.

(2) Before a residence is weatherized, the department
shall require that an energy audit be conducted.

(3) To the greatest extent practicable and allowable
under federal rules and regulations, the department shall
maximize available federal low-income home energy assis-
tance program funding for weatherization projects. [2009 ¢
379 § 203; 1987 ¢ 36 § 5. Formerly RCW 70.164.050.]

Finding—Intent—Effective date—2009 ¢ 379: See notes following
RCW 70A.50.010.

70A.35.060 Weatherization of leased or rented resi-
dences—Limitations. Before a leased or rented residence is
weatherized, written permission shall be obtained from the
owner of the residence for the weatherization. The depart-
ment shall adopt rules to ensure that: (1) The benefits of
weatherization assistance, including utility bill reduction and
preservation of affordable housing stock, accrue primarily to
low-income tenants occupying a leased or rented residence;
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(2) as a result of weatherization provided under this chapter,
the rent on the residence is not increased and the tenant is not
evicted; and (3) as a result of weatherization provided under
this chapter, no undue or excessive enhancement occurs in
the value of the residence. This section is in the public inter-
est and any violation by a landlord of the rules adopted under
this section shall be an act in trade or commerce violating
chapter 19.86 RCW, the consumer protection act. [2009 c
379 § 204; 1987 ¢ 36 § 6. Formerly RCW 70.164.060.]

Finding—Intent—Effective date—2009 ¢ 379: See notes following
RCW 70A.50.010.

70A.35.070 Payments to low-income weatherization
and structural rehabilitation assistance account. Pay-
ments to the low-income weatherization and structural reha-
bilitation assistance account shall be treated, for purposes of
state law, as payments for energy conservation and shall be
eligible for any tax credits or deductions, equity returns, or
other benefits for which conservation investments are eligi-
ble. [2010 ¢ 287 § 5; 1987 ¢ 36 § 7. Formerly RCW
70.164.070.]

Chapter 70A.40 RCW
WASHINGTON ACADEMY OF SCIENCES

Sections

70A.40.010 Finding—Purpose.

70A.40.020 Washington academy of sciences to assist governor, legisla-
ture—Duty of state scientists not diminished.

70A.40.030 Organizing committee, staff support—Organizational struc-
ture.

70A.40.040 Duties—Review panels—Funding.

70A.40.050 Additional services permitted.

70A.40.010 Finding—Purpose. The legislature finds
that public policies and programs will be improved when
informed by independent scientific analysis and communica-
tion with state and local policymakers. Throughout the state
there are highly qualified persons in a wide range of scientific
disciplines who are willing to contribute their time and exper-
tise in such reviews, but that presently there is lacking an
organizational structure in which the entire scientific commu-
nity may most effectively respond to requests for assessments
of complex public policy questions. Therefore it is the pur-
pose of chapter 305, Laws of 2005 to authorize the creation of
the Washington academy of sciences as a nonprofit entity
independent of government, whose principal mission will be
the provision of scientific analysis and recommendations on
questions referred to the academy by the governor, the gover-
nor's designee, or the legislature. [2005 ¢ 305 § 1. Formerly
RCW 70.220.010.]

70A.40.020 Washington academy of sciences to assist
governor, legislature—Duty of state scientists not dimin-
ished. The Washington academy of sciences authorized to be
formed under RCW 70A.40.030 shall serve as a principal
source of scientific investigation, examination, and reporting
on scientific questions referred to the academy by the gover-
nor or the legislature under the provisions of RCW
70A.40.040. Nothing in this section or this chapter super-
sedes or diminishes the responsibilities performed by scien-
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tists employed by the state or its political subdivisions. [2020
¢ 20 § 1394; 2005 ¢ 305 § 2. Formerly RCW 70.220.020.]

70A.40.030 Organizing committee, staff support—
Organizational structure. (1) The presidents of the Univer-
sity of Washington and Washington State University shall
jointly form and serve as the cochairs of an organizing com-
mittee for the purpose of creating the Washington academy
of sciences as an independent entity to carry out the purposes
of this chapter. The committee should be representative of
appropriate disciplines from the academic, private, govern-
mental, and research sectors.

(2) Staff from the University of Washington and Wash-
ington State University, and from other available entities,
shall provide support to the organizing committee under the
direction of the cochairs.

(3)(a) The committee shall investigate organizational
structures that will ensure the participation or membership in
the academy of scientists and experts with distinction in their
fields, and that will ensure broad participation among the sev-
eral disciplines that may be called upon in the investigation,
examination, and reporting upon questions referred to the
academy by the governor or the legislature.

(b) The organizational structure shall include a process
by which the academy responds to inquiries from the gover-
nor or the legislature, including but not limited to the identi-
fication of research projects, past or present, at Washington
or other research institutions and the findings of such
research projects.

(4) The committee cochairs shall use their best efforts to
form the committee by January 1, 2006, and to complete the
committee's review by April 30, 2007. By April 30, 2007, the
committee, or such individuals as the committee selects, shall
file articles of incorporation to create the academy as a Wash-
ington independent organizational entity. The articles shall
expressly recognize the power and responsibility of the acad-
emy to provide services as described in RCW 70A.40.040
upon request of the governor, the governor's designee, or the
legislature. The articles shall also provide for a board of
directors of the academy that includes distinguished scientists
from the range of disciplines that may be called upon to pro-
vide such services to the state and its political subdivisions,
and provide a balance of representation from the academic,
private, governmental, and research sectors.

(5) The articles shall provide for all such powers as may
be appropriate or necessary to carry out the academy's pur-
poses under this chapter, to the full extent allowable under
the proposed organizational structure. [2020 ¢ 20 § 1395;
2005 ¢ 305 § 3. Formerly RCW 70.220.030.]

70A.40.040 Duties—Review panels—Funding. (1)
The academy shall investigate, examine, and report on any
subject of science requested by the governor, the governor's
designee, or the legislature. The procedures for selecting pan-
els of experts to respond to such requests shall be set forth in
the bylaws or other appropriate operating guidelines. In form-
ing review panels, the academy shall endeavor to assure that
the panel members have no conflicts of interest and that pro-
posed panelists first disclose any advocacy positions or finan-
cial interest related to the questions to be addressed by the
panel that the candidate has held within the past ten years.
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(2) The governor shall provide funding to the academy
for the actual expense of such investigation, examination, and
reports. Such funding shall be in addition to state funding
assistance to the academy in its initial years of operation as
described in *RCW 70.220.060. [2005 c 305 § 4. Formerly
RCW 70.220.040.]

*Reviser's note: RCW 70.220.060 was repealed by 2017 3rd sp.s. ¢ 25
§9.

70A.40.050 Additional services permitted. The acad-
emy may carry out functions or provide services to its mem-
bers and the public in addition to the services provided under
RCW 70A.40.040, such as public education programs, news-
letters, websites, science fairs, and research assistance. [2020
¢ 20 § 1396; 2005 ¢ 305 § 5. Formerly RCW 70.220.050.]

Chapter 70A.45 RCW
LIMITING GREENHOUSE GAS EMISSIONS

Sections

70A.45.005 Findings—Intent.

70A.45.010 Definitions.

70A.45.020 Greenhouse gas emissions reductions—Reporting require-
ments.

70A.45.030 Development of a design for a regional multisector market-
based system to limit and reduce emissions of greenhouse
gas—Information required to be submitted to the legislature.

70A.45.040 Consultation with climate impacts group at the University of
Washington—Report to the legislature.

70A.45.050 Greenhouse gas emission limits for state agencies—Time-
line—Reports—Strategy—Reports to the legislature.

70A.45.060 Emissions calculator for estimating aggregate emissions—
Reports.

70A.45.070 Distribution of funds for infrastructure and capital develop-
ment projects—Prerequisites.

70A.45.090 Forests and forest products sector—Climate response.

70A.45.100 Carbon sequestration.

70A.45.110 Siting of certain facilities.

70A.45.900 Scope of chapter 14, Laws of 2008.

70A.45.005 Findings—Intent. (1) The legislature
finds that Washington has long been a national and interna-
tional leader on energy conservation and environmental stew-
ardship, including air quality protection, renewable energy
development and generation, emission standards for fossil-
fuel based energy generation, energy efficiency programs,
natural resource conservation, sustainable forestry and the
production of forest products, vehicle emission standards,
and the use of biofuels. Washington is also unique among
most states in that in addition to its commitment to reduce
emissions of greenhouse gases, it has established goals to
grow the clean energy sector and reduce the state's expendi-
tures on imported fuels.

(2) The legislature further finds that Washington should
continue its leadership on climate change policy by creating
accountability for achieving the emission reductions estab-
lished in RCW 70A.45.020, participating in the design of a
regional multisector market-based system to help achieve
those emission reductions, assessing other market strategies
to reduce emissions of greenhouse gases, maintaining and
enhancing the state's ability to continue to sequester carbon
through natural and working lands and forest products, and
ensuring the state has a well trained workforce for our clean
energy future.

(3) It is the intent of the legislature that the state will: (a)
Limit and reduce emissions of greenhouse gas consistent
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with the emission reductions established in RCW
70A.45.020; (b) minimize the potential to export pollution,
jobs, and economic opportunities; (c) support industry sec-
tors that can act as sequesterers of carbon; and (d) reduce
emissions at the lowest cost to Washington's economy, con-
sumers, and businesses.

(4) In the event the state elects to participate in a regional
multisector market-based system, it is the intent of the legis-
lature that the system will become effective by January 1,
2012, after authority is provided to the department for its
implementation. By acting now, Washington businesses and
citizens will have adequate time and opportunities to be well
positioned to take advantage of the low carbon economy and
to make necessary investments in low carbon technology.

(5) It is also the intent of the legislature that the regional
multisector market-based system recognize Washington's
unique emissions and sequestration portfolio, including the:

(a) State's hydroelectric system;

(b) Opportunities presented by Washington's abundant
forest resources and the associated forest products industry,
along with aquatic and agriculture land and the associated
industries; and

(c) State's leadership in energy efficiency and the actions
it has already taken that have reduced its generation of green-
house gas emissions and that entities receive appropriate
credit for early actions to reduce greenhouse gases.

(6) If any revenues, excluding those from state trust
lands, that accrue to the state are created by a market system,
they must be used for the purposes established in chapter
70A.65 RCW and to further the state's efforts to achieve the
goals established in RCW 70A.45.020, address the impacts of
global warming on affected habitats, species, and communi-
ties, promote and invest in industry sectors that act as seques-
terers of carbon, and increase investment in the clean energy
economy particularly for communities and workers that have
suffered from heavy job losses and chronic unemployment
and underemployment. [2021 ¢ 316 § 44. Prior: 2020 ¢ 120 §
2; 2020 ¢ 20 § 1397; 2008 ¢ 14 § 1. Formerly RCW
70.235.005.]

Short title—2021 ¢ 316: See RCW 70A.65.900.

Findings—2020 ¢ 120: "(1) The legislature finds that the intergovern-
mental panel on climate change (IPCC) released a report in 2019 entitled
"IPCC special report on climate change, desertification, land degradation,
sustainable land management, food security, and greenhouse gas fluxes in
terrestrial ecosystems" that provides guidance relating to how natural and
working lands can be utilized to assist with a global climate response strat-
egy. In addition, the food and agricultural organization of the United Nations
issued a report in 2016 entitled "forestry for a low carbon future" with spe-
cific recommendations for integrating forest and wood products in climate
change strategies. Recommendations from these reports are critical as Wash-
ington develops its own climate response and charts how the state can use its
forestland base and vibrant forest products sector as part of its contribution
to the global climate response.

(2) The legislature further finds that the 2019 intergovernmental panel
on climate change report identifies several measures where sustainable forest
management and forest products may be utilized to maintain and enhance
carbon sequestration. These include increasing the carbon sequestration
potential of forests and forest products by maintaining and expanding the
forestland base, reducing emissions from land conversion to nonforest uses,
increasing forest resiliency to reduce the risk of carbon releases from distur-
bances such as wildfire, pest infestation, and disease, and applying sustain-
able forest management techniques to maintain or enhance forest carbon
stocks and forest carbon sinks, including through the transference of carbon
to wood products.

(3) The legislature further finds that the food and agricultural organiza-
tion of the United Nations reports similar recommendations, with a focus on
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forest management tools that increases the carbon density in forests,
increases carbon storage out of the forest in harvested wood products, uti-
lizes wood energy, and suppresses forest disturbances from fire, pests, and
disease." [2020 ¢ 120 § 1.]

70A.45.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Carbon dioxide equivalents" means a metric mea-
sure used to compare the emissions from various greenhouse
gases based upon their global warming potential.

(2) "Carbon sequestration" means the process of captur-
ing and storing atmospheric carbon dioxide through biologic,
chemical, geologic, or physical processes.

(3) "Climate advisory team" means the stakeholder
group formed in response to executive order 07-02.

(4) "Climate impacts group" means the University of
Washington's climate impacts group.

(5) "Department” means the department of ecology.

(6) "Director" means the director of the department.

(7) "Greenhouse gas" and "greenhouse gases" includes
carbon dioxide, methane, nitrous oxide, hydrofluorocarbons,
perfluorocarbons, sulfur hexafluoride, and any other gas or
gases designated by the department by rule.

(8) "Person" means an individual, partnership, franchise
holder, association, corporation, a state, a city, a county, or
any subdivision or instrumentality of the state.

(9) "Program" means the department's climate change
program.

(10) "Western climate initiative" means the collabora-
tion of states, Canadian provinces, Mexican states, and tribes
to design a multisector market-based mechanism as directed
under the western regional climate action initiative signed by
the governor on February 22, 2007. [2021 ¢ 315 § 3. Prior:
2020 ¢ 79 § 5; prior: 2019 ¢ 284 § 2; 2010 ¢ 146 § 1; 2008 c
14 § 2. Formerly RCW 70.235.010.]

Intent—2020 ¢ 79: See note following RCW 70A.45.020.
Finding—Intent—2019 c 284: See note following RCW 70A.60.060.

70A.45.020 Greenhouse gas emissions reductions—
Reporting requirements. (1)(a) The state shall limit anthro-
pogenic emissions of greenhouse gases to achieve the follow-
ing emission reductions for Washington state:

(1) By 2020, reduce overall emissions of greenhouse
gases in the state to 1990 levels, or ninety million five hun-
dred thousand metric tons;

(i1)) By 2030, reduce overall emissions of greenhouse
gases in the state to fifty million metric tons, or forty-five per-
cent below 1990 levels;

(iii)) By 2040, reduce overall emissions of greenhouse
gases in the state to twenty-seven million metric tons, or sev-
enty percent below 1990 levels;

(iv) By 2050, reduce overall emissions of greenhouse
gases in the state to five million metric tons, or ninety-five
percent below 1990 levels.

(b) By December 1, 2008, the department shall submit a
greenhouse gas reduction plan for review and approval to the
legislature, describing those actions necessary to achieve the
emission reductions in (a) of this subsection by using existing
statutory authority and any additional authority granted by
the legislature. Actions taken using existing statutory author-
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ity may proceed prior to approval of the greenhouse gas
reduction plan.

(c) In addition to the emissions limits specified in (a) of
this subsection, the state shall also achieve net zero green-
house gas emissions by 2050. Except where explicitly stated
otherwise, nothing in chapter 14, Laws of 2008 limits any
state agency authorities as they existed prior to June 12, 2008.

(d) Consistent with this directive, the department shall
take the following actions:

(i) Develop and implement a system for monitoring and
reporting emissions of greenhouse gases as required under
RCW 70A.15.2200; and

(i1) Track progress toward meeting the emission reduc-
tions established in this subsection, including the results from
policies currently in effect that have been previously adopted
by the state and policies adopted in the future, and report on
that progress. Progress reporting should include statewide
emissions as well as emissions from key sectors of the econ-
omy including, but not limited to, electricity, transportation,
buildings, manufacturing, and agriculture.

(e) Nothing in this section creates any new or additional
regulatory authority for any state agency as they existed prior
to January 1, 2019.

(2) By December 31st of each even-numbered year
beginning in 2010, the department and the department of
commerce shall report to the governor and the appropriate
committees of the senate and house of representatives the
total emissions of greenhouse gases for the preceding two
years, and totals in each major source sector, including emis-
sions associated with leaked gas identified by the utilities and
transportation commission under RCW 81.88.160. The report
must include greenhouse gas emissions from wildfires,
developed in consultation with the department of natural
resources. The department shall ensure the reporting rules
adopted under RCW 70A.15.2200 allow it to develop a com-
prehensive inventory of emissions of greenhouse gases from
all significant sectors of the Washington economy.

(3) Except for purposes of reporting, emissions of carbon
dioxide from industrial combustion of biomass in the form of
fuel wood, wood waste, wood by-products, and wood residu-
als shall not be considered a greenhouse gas as long as the
region's silvicultural sequestration capacity is maintained or
increased. [2020 ¢ 79 § 2; 2020 ¢ 32 § 4; 2020 ¢ 20 § 1398;
2008 ¢ 14 § 3. Formerly RCW 70.235.020.]

Reviser's note: This section was amended by 2020 ¢ 20 § 1398, 2020 ¢
32 § 4, and by 2020 ¢ 79 § 2, without reference to one another. All amend-

ments are incorporated in the publication of this section under RCW
1.12.025(2). For rule of construction, see RCW 1.12.025(1).

Intent—2020 ¢ 79: "(1) Global climate change represents an existential
threat to the livelihoods, health, and well-being of all Washingtonians. Our
state is experiencing a climate emergency in the form of devastating wild-
fires, drought, lack of snowpack, and increases in ocean acidification caused
in part by climate change.

(2) These threats are not distributed evenly across the state. In particular,
rural communities with natural resource-based economies, tribes, and com-
munities of lower and moderate incomes will be disproportionately exposed
to health and economic impacts driven by climate change.

(3) The longer we delay in taking definitive action to reduce greenhouse
gas emissions, the greater the threat posed by climate change to current and
future generations, and the more costly it will be to protect and maintain our
communities against the impacts of climate change. Unchecked, climate
change will bring ever more drastic decline to the health and prosperity of
future generations, particularly for the most vulnerable communities.
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(4) According to the climate impacts group at the University of Wash-
ington, with global warming of at least one and one-half degrees Celsius, by
2050 Washington is projected to experience:

(a) An increase of sixty-seven percent in the number of days per year
above ninety degrees Fahrenheit, relative to 1976-2005, leading to an
increased risk of heat-related illness and death, warmer streams, and more
frequent algal blooms;

(b) A decrease of thirty-eight percent in the state's snowpack, relative to
1970-1999, leading to reduced water storage, irrigation shortages, and winter
and summer recreation losses;

(c) An increase of sixteen percent in winter streamflow, relative to 1970-
1999, leading to an increased risk of river flooding;

(d) A decrease of twenty-three percent in summer streamflow, relative
to 1970-1999, leading to reduced summer hydropower, conflicts over water
resources, and negative effects on salmon populations; and

(e) An increase of one and four-tenths feet in sea level, relative to 1991-
2010, leading to coastal flooding and inundation, damage to coastal infra-
structure, and bluff erosion.

(5) The legislature has taken steps to understand and address the threats
posed by climate change as climate change science has continued to evolve.
In 2008 with the passage of Engrossed Second Substitute House Bill No.
2815, *chapter 70.235 RCW, the legislature acknowledged Washington's
history of national and international leadership in clean energy, and set limits
on the greenhouse gas emissions that drive climate change.

(6) *Chapter 70.235 RCW recognizes that the state of climate change
science will continue to evolve, and so it directs the department of ecology to
consult with the climate impacts group at the University of Washington for
the purpose of issuing periodic reports that summarize the current climate
change science and that make recommendations regarding whether the
state's greenhouse gas emissions reductions need to be updated. As required
by *chapter 70.235 RCW, the department of ecology prepared and submitted
reviews of current climate change science and the state of global warming
trends in both December 2016, Ecology Publication No. 16-01-010, and
again in December 2019, Ecology Publication No. 19-02-031. The most
recent report underscores the need for Washington to take immediate and
aggressive action to reduce greenhouse gas emissions, the primary cause of
global climate change.

(7) Based on the current science and emissions trends, as reported by the
department of ecology and the climate impacts group at the University of
Washington, the legislature finds that avoiding global warming of at least
one and one-half degrees Celsius is possible only if global greenhouse gas
emissions start to decline precipitously, and as soon as possible. Restoring a
safe and stable climate will require mobilization across all levels of govern-
ment and economic sectors, including agriculture, manufacturing, transpor-
tation, and energy production, to reach net zero greenhouse gas emissions by
2050. Washington must therefore further strengthen its emissions reduction
targets for 2030 and beyond. In addition, all pathways to one and one-half
degrees Celsius rely on some amount of negative emissions through carbon
sequestration. It is therefore the intent of the legislature to strengthen Wash-
ington's statutory greenhouse gas emission limits to reflect current science
and to align with the limits that other jurisdictions are setting to combat cli-
mate change and to encourage voluntary actions that increase carbon seques-
tration on natural and working lands and storage in the related products from
those lands.

(8) In strengthening Washington's statutory greenhouse gas emission
limits, it is the intent of the legislature to pursue these limits in a way that:

(a) Reduces the burdens and creates benefits for vulnerable populations
and highly impacted communities with long-term and short-term outcomes
for public health, economic well-being, local environments, and community
resiliency that benefits all Washington residents;

(b) Supports the current skilled and trained construction workforce,
retains and creates other high quality employment opportunities, and gener-
ates broad, widely shared economic benefits for the state and Washington
residents; and

(c) Maintains Washington's manufacturing economy and avoids leakage
of emissions to other jurisdictions." [2020 ¢ 79 § 1.]

*Reviser's note: Chapter 70.235 RCW was recodified as chapter
70A.45 RCW by 2020 ¢ 20 § 2052.

Intent—2020 ¢ 32: See note following RCW 80.28.420.

70A.45.030 Development of a design for a regional
multisector market-based system to limit and reduce
emissions of greenhouse gas—Information required to be
submitted to the legislature. (1)(a) The director shall
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develop, in coordination with the western climate initiative, a
design for a regional multisector market-based system to
limit and reduce emissions of greenhouse gas consistent with
the emission reductions established in RCW 70A.45.020(1).

(b) By December 1, 2008, the director and the director of
the department of commerce shall deliver to the legislature
specific recommendations for approval and request for
authority to implement the preferred design of a regional
multisector market-based system in (a) of this subsection.
These recommendations must include:

(i) Proposed legislation, necessary funding, and the
schedule necessary to implement the preferred design by Jan-
uary 1, 2012;

(i) Any changes determined necessary to the reporting
requirements established under RCW 70A.15.2200; and

(iii) Actions that the state should take to prevent manip-
ulation of the multisector market-based system designed
under this section.

(2) In developing the design for the regional multisector
market-based system under subsection (1) of this section, the
department shall consult with the affected state agencies, and
provide opportunity for public review and comment.

(3) In addition to the information required under subsec-
tion (1)(b) of this section, the director and the director of the
department of commerce shall submit the following to the
legislature by December 1, 2008:

(a) Information on progress to date in achieving the
requirements of chapter 14, Laws of 2008;

(b) The final recommendations of the climate advisory
team, including recommended most promising actions to
reduce emissions of greenhouse gases or otherwise respond
to climate change. These recommendations must include
strategies to reduce the quantity of emissions of greenhouse
gases per distance traveled in the transportation sector;

(c) A request for additional resources and statutory
authority needed to limit and reduce emissions of greenhouse
gas consistent with chapter 14, Laws of 2008 including
implementation of the most promising recommendations of
the climate advisory team;

(d) Recommendations on how projects funded by the
green energy incentive account in *RCW 43.325.040 may be
used to expand the electrical transmission infrastructure into
urban and rural areas of the state for purposes of allowing the
recharging of plug-in hybrid electric vehicles;

(e) Recommendations on how local governments could
participate in the multisector market-based system designed
under subsection (1) of this section;

(f) Recommendations regarding the circumstances under
which generation of electricity or alternative fuel from land-
fill gas and gas from anaerobic digesters may receive an off-
set or credit in the regional multisector market-based system
or other strategies developed by the department; and

(g) Recommendations developed in consultation with
the department of natural resources and the department of
agriculture with the climate advisory team, the college of for-
est resources at the University of Washington, and the Wash-
ington State University, and a nonprofit consortium involved
in research on renewable industrial materials, regarding how
forestry and agricultural lands and practices may participate
voluntarily as an offset or other credit program in the regional
multisector market-based system. The recommendations
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must ensure that the baseline for this offset or credit program
does not disadvantage this state in relation to another state or
states. These recommendations shall address:

(1) Commercial and other working forests, including
accounting for site-class specific forest management prac-
tices;

(i1) Agricultural and forest products, including account-
ing for substitution of wood for fossil intensive substitutes;

(iii) Agricultural land and practices;

(iv) Forest and agricultural lands set aside or managed
for conservation as of, or after, June 12, 2008; and

(v) Reforestation and afforestation projects. [2020 ¢ 20
§ 1399; 2008 ¢ 14 § 4. Formerly RCW 70.235.030.]

*Reviser's note: RCW 43.325.040 expired June 30, 2016.

70A.45.040 Consultation with climate impacts group
at the University of Washington—Report to the legisla-
ture. Within eighteen months of the next and each succes-
sive global or national assessment of climate change science,
the department shall consult with the climate impacts group
at the University of Washington regarding the science on
human-caused climate change and provide a report to the leg-
islature summarizing that science and make recommenda-
tions regarding whether the greenhouse gas emissions reduc-
tions required under RCW 70A.45.020 need to be updated.
[2020 ¢ 20 § 1400; 2008 ¢ 14 § 7. Formerly RCW
70.235.040.]

70A.45.050 Greenhouse gas emission limits for state
agencies—Timeline—Reports—Strategy—Reports to the
legislature. (1) State agencies shall meet the statewide
greenhouse gas emission limits established in RCW
70A.45.020 to achieve the following, using the estimates and
strategy established in subsections (2) and (3) of this section:

(a) By July 1, 2020, reduce emissions of greenhouse
gases to eight hundred five thousand metric tons, or fifteen
percent below 2005 emission levels;

(b) By 2030, reduce emissions of greenhouse gases to
five hundred twenty-one thousand metric tons, or forty-five
percent below 2005 levels;

(c) By 2040, reduce emissions of greenhouse gases to
two hundred eighty-four thousand metric tons, or seventy
percent below 2005 levels; and

(d) By 2050, reduce overall emissions of greenhouse
gases to forty-seven thousand metric tons, or ninety-five per-
cent below 2005 levels and achieve net zero greenhouse gas
emissions by state government as a whole.

(2)(a) By June 30, 2010, state agencies shall report esti-
mates of emissions for 2005 to the department, including
2009 levels of emissions, and projected emissions through
2035.

(b) State agencies required to report under RCW
70A.15.2200 must estimate emissions from methodologies
recommended by the department and must be based on actual
operation of those agencies. Agencies not required to report
under RCW 70A.15.2200 shall derive emissions estimates
using an emissions calculator provided by the department.

(3) By June 1st of each even-numbered year beginning in
2022, state agencies shall report to the department, and to the
state efficiency and environmental performance office at the
department of commerce, the actions planned for the next
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two biennia to meet emission reduction targets and the
actions taken to meet the emission reduction targets estab-
lished in this section. The report must also include the
agency's long-term strategy for meeting the emission reduc-
tion targets established in this section, which the agency shall
update as appropriate. The department and the state effi-
ciency and environmental performance office at the depart-
ment of commerce shall review and compile the agency
reports and, by December 1st of each even-numbered year
beginning in 2022, provide a consolidated report to the
appropriate committees of the legislature. This report must
include recommendations for budgetary and other actions
that will assist state agencies in achieving the greenhouse gas
emissions reductions specified in this section. The depart-
ment may authorize the department of enterprise services to
report on behalf of any state agency having fewer than five
hundred full-time equivalent employees at any time during
the reporting period. The department shall cooperate with the
department of enterprise services and the state efficiency and
environmental performance office at the department of com-
merce to develop consolidated reporting methodologies that
incorporate emission reduction actions taken across all or
substantially all state agencies.

(4) State agencies shall cooperate in providing informa-
tion to the department, the department of enterprise services,
and the department of commerce for the purposes of this sec-
tion. [2020 ¢ 79 § 3; 2020 ¢ 20 § 1401; 2015 ¢ 225 § 110;
2009 ¢ 519 § 2. Formerly RCW 70.235.050.]

Reviser's note: This section was amended by 2020 ¢ 20 § 1401 and by
2020 ¢ 79 § 3, each without reference to the other. Both amendments are

incorporated in the publication of this section under RCW 1.12.025(2). For
rule of construction, see RCW 1.12.025(1).

Intent—2020 ¢ 79: See note following RCW 70A.45.020.
Findings—2009 ¢ 519: See RCW 70A.05.900.

70A.45.060 Emissions calculator for estimating
aggregate emissions—Reports. (1) The department shall
develop an emissions calculator to assist state agencies in
estimating aggregate emissions as well as in estimating the
relative emissions from different ways in carrying out activi-
ties.

(2) The department may use data such as totals of build-
ing space occupied, energy purchases and generation, motor
vehicle fuel purchases and total mileage driven, and other
reasonable sources of data to make these estimates. The esti-
mates may be derived from a single methodology using these
or other factors, except that for the top ten state agencies in
occupied building space and vehicle miles driven, the esti-
mates must be based upon the actual and projected operations
of those agencies. The estimates may be adjusted, and rea-
sonable estimates derived, when agencies have been created
since 1990 or functions reorganized among state agencies
since 1990. The estimates may incorporate projected emis-
sions reductions that also affect state agencies under the pro-
gram authorized in RCW 70A.45.020 and other existing pol-
icies that will result in emissions reductions.

(3) By December 31st of each even-numbered year
beginning in 2010, the department shall report to the gover-
nor and to the appropriate committees of the senate and house
of representatives the total state agencies' emissions of green-
house gases for 2005 and the preceding two years and actions
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taken to meet the emissions reduction targets. [2020 ¢ 20 §
1402; 2009 ¢ 519 § 5. Formerly RCW 70.235.060.]

Findings—2009 ¢ 519: See RCW 70A.05.900.

70A.45.070 Distribution of funds for infrastructure
and capital development projects—Prerequisites. Begin-
ning in 2010, when distributing capital funds through com-
petitive programs for infrastructure and economic develop-
ment projects, all state agencies must consider whether the
entity receiving the funds has adopted policies to reduce
greenhouse gas emissions. Agencies also must consider
whether the project is consistent with:

(1) The state's limits on the emissions of greenhouse
gases established in RCW 70A.45.020;

(2) Statewide goals to reduce annual per capita vehicle
miles traveled by 2050, in accordance with RCW 47.01.440,
except that the agency shall consider whether project loca-
tions in rural counties, as defined in RCW 43.160.020, will
maximize the reduction of vehicle miles traveled; and

(3) Applicable federal emissions reduction requirements.
[2020 ¢ 20 § 1403; 2009 ¢ 519 § 9. Formerly RCW
70.235.070.]

Findings—2009 ¢ 519: See RCW 70A.05.900.

70A.45.090 Forests and forest products sector—Cli-
mate response. (1)(a) Washington's existing forest products
sector, including public and private working forests and the
harvesting, transportation, and manufacturing sectors that
enable working forests to remain on the land and the state to
be a global supplier of forest products, is, according to a Uni-
versity of Washington study analyzing the global warming
mitigating role of wood products from Washington's private
forests, an industrial sector that currently operates as a signif-
icant net sequesterer of carbon. This value, which is only pro-
vided through the maintenance of an intact and synergistic
industrial sector, is an integral component of the state's con-
tribution to the global climate response and efforts to mitigate
carbon emissions.

(b) Satisfying the goals set forth in RCW 70A.45.020
requires supporting, throughout all of state government, con-
sistent with other laws and mandates of the state, the eco-
nomic vitality of the sustainable forest products sector and
other business sectors capable of sequestering and storing
carbon. This includes support for working forests of all sizes,
ownerships, and management objectives, and the necessary
manufacturing sectors that support the transformation of
stored carbon into long-lived forest products while maintain-
ing and enhancing the carbon mitigation benefits of the forest
sector, sustaining rural communities, and providing for fish,
wildlife, and clean water, as provided in chapter 76.09 RCW.
Support for the forest sector also ensures the state's public
and private working forests avoid catastrophic wildfire and
other similar disturbances and avoid conversion in the face of
unprecedented conversion pressures.

(c) It is the policy of the state to support the contributions
of all working forests and the synergistic forest products sec-
tor to the state's climate response. This includes landowners,
mills, bioenergy, pulp and paper, and the related harvesting
and transportation infrastructure that is necessary for forest-
land owners to continue the rotational cycle of carbon capture
and sequestration in growing trees and allows forest products
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manufacturers to store the captured carbon in wood products
and maintain and enhance the forest sector's role in mitigat-
ing a significant percentage of the state's carbon emissions
while providing other environmental and social benefits and
supporting a strong rural economic base. It is further the pol-
icy of the state to support the participation of working forests
in current and future carbon markets, strengthening the state's
role as a valuable contributor to the global carbon response
while supporting one of its largest manufacturing sectors.

(d) It is further the policy of the state to utilize carbon
accounting land use, land use change, and forestry reporting
principles consistent with established reporting guidelines,
such as those used by the intergovernmental panel on climate
change and the United States national greenhouse gas report-
ing inventories.

(2) Any state carbon programs must support the policies
stated in this section and recognize the forest products indus-
try's contribution to the state's climate response. [2021 ¢ 65 §
70; 2020 ¢ 120 § 3.]

Explanatory statement—2021 ¢ 65: See note following RCW
53.54.030.
Findings—2020 c 120: See note following RCW 70A.45.005.

70A.45.100 Carbon sequestration. (1) Separate and
apart from the emissions limits established in RCW
70A.45.020, it is the policy of the state to promote the
removal of excess carbon from the atmosphere through vol-
untary and incentive-based sequestration activities in Wash-
ington including, but not limited to, on natural and working
lands and by recognizing the potential for sequestration in
products and product supply chains. It is the policy of the
state to prioritize carbon sequestration in amounts necessary
to achieve the carbon neutrality goal established in RCW
70A.45.020, and at a level consistent with pathways to limit
global warming to one and one-half degrees.

(2)(a) All agencies of state government including, but
not limited to, the department, the department of natural
resources, the department of transportation, the department of
fish and wildlife, the department of agriculture, the depart-
ment of commerce, the recreation and conservation office,
and the conservation commission, shall seek all practicable
opportunities, consistent with existing legal mandates and
requirements and statutory objectives, to cost-effectively
maximize carbon sequestration and carbon storage in their
nonland management agency operations, contracting, and
grant-making activities.

(b) Any such effort to promote carbon sequestration
activities that affects support for, or management of private
lands or trust lands managed by the department of natural
resources must be done in cooperation with the owners and
managers of those natural and working lands. [2021 ¢ 65 §
71;2020 ¢ 79 § 4.]

Explanatory statement—2021 ¢ 65: See note following RCW
53.54.030.

Intent—2020 ¢ 79: See note following RCW 70A.45.020.

70A.45.110 Siting of certain facilities. The state, state
agencies, and political subdivisions of the state, in imple-
menting their duties and authorities established under other
laws, may only consider the greenhouse gas limits estab-
lished in RCW 70A.45.020 in a manner that recognizes,
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where applicable, that the siting and placement of new or
expanded best-in-class facilities with lower carbon emitting
processes is in the economic and environmental interests of
the state of Washington. [2021 ¢ 316 § 36.]

Short title—2021 ¢ 316: See RCW 70A.65.900.

70A.45.900 Scope of chapter 14, Laws of 2008.
Except where explicitly stated otherwise, nothing in chapter
14, Laws of 2008 alters or limits any authorities of the depart-
ment as they existed prior to June 12, 2008. [2008 ¢ 14 § 11.
Formerly RCW 70.235.900.]

Chapter 70A.50 RCW
ENERGY EFFICIENCY IMPROVEMENTS

Sections

70A.50.010 Definitions.

70A.50.020 Grants for pilot programs providing urban residential and
commercial energy efficiency upgrades—Requirements of
pilot programs—Report to the governor and legislature.

70A.50.030 Farm energy efficiency improvements.

70A.50.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Customers" means residents, businesses, and build-
ing owners.

(2) "Direct outreach" means:

(a) The use of door-to-door contact, community events,
and other methods of direct interaction with customers to
inform them of energy efficiency and weatherization oppor-
tunities; and

(b) The performance of energy audits.

(3) "Energy audit" means an assessment of building
energy efficiency opportunities, from measures that require
very little investment and without any disruption to building
operation, normally involving general building operational
measures, to low or relatively higher cost investment, such as
installing timers to turn off equipment, replacing light bulbs,
installing insulation, replacing equipment and appliances
with higher efficiency equipment and appliances, and similar
measures. The term includes an assessment of alternatives for
generation of heat and power from renewable energy
resources, including installation of solar water heating and
equipment for photovoltaic electricity generation.

(4) "Energy efficiency and conservation block grant pro-
gram" means the federal program created under the energy
independence and security act of 2007 (P.L. 110-140).

(5) "Energy efficiency services" means energy audits,
weatherization, energy efficiency retrofits, energy manage-
ment systems as defined in RCW 39.35.030, and other activ-
ities to reduce a customer's energy consumption, and includes
assistance with paperwork, arranging for financing, program
design and development, and other postenergy audit assis-
tance and education to help customers meet their energy sav-
ings goals.

(6) "Low-income individual" means an individual whose
annual household income does not exceed eighty percent of
the area median income for the metropolitan, micropolitan, or
combined statistical area in which that individual resides as
determined annually by the United States department of
housing and urban development.
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(7) "Sponsor" means any entity or group of entities that
submits a proposal under RCW 70A.50.020, including but
not limited to any nongovernmental nonprofit organization,
local community action agency, tribal nation, community ser-
vice agency, public service company, county, municipality,
publicly owned electric, or natural gas utility.

(8) "Sponsor match" means the share, if any, of the cost
of efficiency improvements to be paid by the sponsor.

(9) "Weatherization" means making energy and resource
conservation and energy efficiency improvements. [2020 ¢
20 § 1410; 2009 ¢ 379 § 101. Formerly RCW 70.260.010.]

Finding—Intent—2009 ¢ 379: "(1) The legislature finds that improv-
ing energy efficiency in structures is one of the most cost-effective means to
meet energy requirements, and that while there have been significant effi-
ciency savings achieved in the state over the past quarter century, there
remains enormous potential to achieve even greater savings. Increased
weatherization and more extensive efficiency improvements in residential,
commercial, and public buildings achieves many benefits, including reduc-
ing energy bills, avoiding the construction of new electricity generating
facilities with associated climate change impacts, and creation of family-
wage jobs in performing energy audits and improvements.

(2) It is the intent of the legislature that financial and technical assistance
programs be expanded to direct municipal, state, and federal funds, as well
as electric and natural gas utility funding, toward greater achievement of
energy efficiency improvements. To this end, the legislature establishes a
policy goal of assisting in weatherizing twenty thousand homes and busi-
nesses in the state in each of the next five years. The legislature also intends
to attain this goal in part through supporting programs that rely on commu-

nity organizations and that there be maximum family-wage job creation in
fields related to energy efficiency." [2009 ¢ 379 § 1.]

Additional notes found at www.leg.wa.gov

70A.50.020 Grants for pilot programs providing
urban residential and commercial energy efficiency
upgrades—Requirements of pilot programs—Report to
the governor and legislature. The Washington State Uni-
versity extension energy program is authorized to implement
grants for pilot programs providing community-wide urban
residential and commercial energy efficiency upgrades. The
Washington State University extension energy program must
coordinate and collaborate with the *department of commu-
nity, trade, and economic development on the design, admin-
istration, and implementation elements of the pilot program.

(1) There must be at least three grants for pilot programs,
awarded on a competitive basis to sponsors for conducting
direct outreach and delivering energy efficiency services that,
to the extent feasible, ensure a balance of participation for:
(a) Geographic regions in the state; (b) types of fuel used for
heating; (c) owner-occupied and rental residences; (d) small
commercial buildings; and (e) single-family and multifamily
dwellings.

(2) The pilot programs must:

(a) Provide assistance for energy audits and energy effi-
ciency-related improvements to structures owned by or used
for residential, commercial, or nonprofit purposes in speci-
fied urban neighborhoods where the objective is to achieve a
high rate of participation among building owners within the
pilot area;

(b) Utilize volunteer support to reach out to potential
customers through the use of community-based institutions;

(¢c) Employ qualified energy auditors and energy effi-
ciency service providers to perform the energy audits using
recognized energy efficiency and weatherization services
that are cost-effective;
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(d) Select and provide oversight of contractors to per-
form energy efficiency services. Sponsors shall require con-
tractors to participate in quality control and efficiency train-
ing, use workers trained from workforce training and appren-
tice programs established under chapter 536, Laws of 2009 if
these workers are available, pay prevailing wages under
chapter 39.12 RCW, hire from the community in which the
program is located, and create employment opportunities for
veterans, members of the national guard, and low-income and
disadvantaged populations; and

(e) Work with customers to secure financing for their
portion of the project and apply for and administer utility,
public, and charitable funding provided for energy audits and
retrofits.

(3) The Washington State University extension energy
program must give priority to sponsors that can secure a
sponsor match of at least one dollar for each dollar awarded.

(a) A sponsor may use its own moneys, including corpo-
rate or ratepayer moneys, or moneys provided by landlords,
charitable groups, government programs, the Bonneville
power administration, or other sources to pay the sponsor
match.

(b) A sponsor may meet its match requirement in whole
or in part through providing labor, materials, or other in-kind
expenditures.

(4)(a) Pilot programs receiving funding must report
compliance with performance metrics for each sponsor
receiving a grant award. The performance metrics include:

(i) Monetary and energy savings achieved,

(i1) Savings-to-investment ratio achieved for customers;

(ii1) Wage levels of jobs created;

(iv) Utilization of preapprentice and apprenticeship pro-
grams; and

(v) Efficiency and speed of delivery of services.

(b) Pilot programs receiving funding under this section
are required to report to the Washington State University
energy extension [extension energy] program on compliance
with the performance metrics every six months following the
receipt of grants, with the last report submitted six months
after program completion.

(c) The Washington State University extension energy
program shall review the accuracy of these reports and pro-
vide a progress report on all grant pilot programs to the
appropriate committees of the legislature by December 1st of
each year.

(5)(a) By December 1, 2009, the Washington State Uni-
versity extension energy program shall provide a report to the
governor and appropriate legislative committees on the:
Number of grants awarded; number of jobs created or main-
tained; number and type of individuals trained through work-
force training and apprentice programs; number of veterans,
members of the national guard, and individuals of low-
income and disadvantaged populations employed by pilot
programs; and amount of funding provided through the
grants as established in subsection (1) of this section and the
performance metrics established in subsection (4) of this sec-
tion.

(b) By December 1, 2010, the Washington State Univer-
sity extension energy program shall provide a final report to
the governor and appropriate legislative committees on the:
Number of grants awarded; number of jobs created or main-
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tained; number and type of individuals trained through work-
force training and apprentice programs; number of veterans,
members of the national guard, and individuals of low-
income and disadvantaged populations employed by pilot
programs; and amount of funding provided through the
grants as established in subsection (1) of this section and the
performance metrics established in subsection (4) of this sec-
tion. [2009 ¢ 379 § 102. Formerly RCW 70.260.020.]
*Reviser's note: The "department of community, trade, and economic
development" was renamed the "department of commerce" by 2009 ¢ 565.

Finding—Intent—Effective date—2009 ¢ 379: See notes following
RCW 70A.50.010.

70A.50.030 Farm energy efficiency improvements.
(1) The legislature finds that increasing energy costs put farm
viability and competitiveness at risk and that energy effi-
ciency improvements on the farm are the most cost-effective
way to manage these costs. The legislature further finds that
current on-farm energy efficiency programs often miss
opportunities to evaluate and conserve all types of energy,
including fuels and fertilizers.

(2) The Washington State University extension energy
program, in consultation with the department of agriculture,
shall form an interdisciplinary team of agricultural and
energy extension agencies to develop and offer new methods
to help agricultural producers assess their opportunities to
increase energy efficiency in all aspects of their operations.
The interdisciplinary team must develop and deploy:

(a) Online energy self-assessment software tools to
allow agricultural producers to assess whole-farm energy use
and to identify the most cost-effective efficiency opportuni-
ties;

(b) Energy auditor training curricula specific to the agri-
cultural sector and designed for use by agricultural producers,
conservation districts, agricultural extensions, and commod-
ity groups;

(c) An effective infrastructure of trained energy auditors
available to assist agricultural producers with on-farm energy
audits and identify cost-share assistance for efficiency
improvements; and

(d) Measurement systems for cost savings, energy sav-
ings, and carbon emission reduction benefits resulting from
efficiency improvements identified by the interdisciplinary
team.

(3) The Washington State University extension energy
program shall seek to obtain additional resources for this sec-
tion from federal and state agricultural assistance programs
and from other sources.

(4) The Washington State University extension energy
program shall provide technical assistance for farm energy
assessment activities as specified in this section. [2009 ¢ 379
§ 103. Formerly RCW 70.260.030.]

Finding—Intent—Effective date—2009 ¢ 379: See notes following
RCW 70A.50.010.

Chapter 70A.55 RCW

DIESEL EMISSIONS—AIR POLLUTION
REDUCTION

Sections

70A.55.010 Findings—Intent.
(2022 Ed.)

70A.55.030

70A.55.020 Definitions.

70A.55.030 Diesel idle emission reduction technologies and infrastruc-
ture—Loans.

70A.55.040 Diesel idle reduction account.

70A.55.050 Adoption of rules.

70A.55.010 Findings—Intent. The legislature finds
that investments in diesel engine idling reduction projects
cost-effectively improve public health by reducing harmful
diesel emissions. The legislature further finds that these
investments also result in long-term savings in fuel and main-
tenance costs. It is therefore the intent of the legislature to
establish a stable, wholly self-sustaining account for the
department of ecology to use for investments in diesel idle
reduction projects. [2014 ¢ 74 § 1. Formerly RCW
70.325.010.]

70A.55.020 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Account" means the diesel idle reduction account
created in RCW 70A.55.040.

(2) "Department" means the department of ecology.

(3) "Loan recipient" means a state, local, or other gov-
ernmental entity that owns diesel vehicles or equipment.
[2020 ¢ 20 § 1432; 2014 ¢ 74 § 2. Formerly RCW
70.325.020.]

70A.55.030 Diesel idle emission reduction technolo-
gies and infrastructure—Loans. (1) The department shall
use the moneys in the account to provide loans with low or no
interest to loan recipients for the purpose of reducing expo-
sure to diesel emissions and improving public health by
investing in diesel idle emission reduction technologies and
infrastructure. The department shall, to the extent practical,
integrate communications, outreach, and other aspects of the
administration of loans from the account with the administra-
tion of existing grant programs to reduce diesel emissions
from vehicles and equipment. In selecting loan recipients, the
department shall consider anticipated human health, environ-
mental, and greenhouse gas benefits from reduced exposure
to harmful air emissions associated with diesel idling.

(2) The department shall make loans in such a manner
that the remittances from loan recipients are of equal value
over a long-term planning horizon to the disbursals from the
fund.

(3) Loan moneys may not be spent on vehicles or equip-
ment that spend less than one-half of their operating time in
Washington. Permissible diesel idle reduction expenditures
include, but are not limited to:

(a) Electrified parking spaces and truck stops;

(b) Shore connection systems and alternative maritime
power;

(c) Shore connection systems for locomotives;

(d) Auxiliary power units and generator sets;

(e) Fuel-operated heaters or direct-fired heaters, includ-
ing engine fluid preheaters and cab air heaters;

(f) Battery powered systems, including battery powered
heating and air conditioning systems;

(g) Thermal storage systems;

(h) Automatic engine start-up and shutdown systems;
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(i) Projects to augment or replace diesel engines or
power systems with engines or power systems that use lique-
fied or compressed natural gas; and

(j) Other operation or maintenance efficiencies that
achieve emission reduction benefits for the public. [2014 ¢
74 § 3. Formerly RCW 70.325.030.]

70A.55.040 Diesel idle reduction account. The diesel
idle reduction account is created in the state treasury. All
receipts from remittances made by loan recipients pursuant to
RCW 70A.55.030 and any moneys appropriated to the
account by law must be deposited in the account. Moneys in
the account may be spent only after appropriation. Expendi-
tures from the account may be used only for the purposes of
this chapter, including the costs of program administration.
[2020 ¢ 20 § 1433; 2014 ¢ 74 § 4. Formerly RCW
70.325.040.]

70A.55.050 Adoption of rules. The department may
adopt rules necessary to implement this chapter only after the
legislature appropriates moneys to the account created in
RCW 70A.55.040. [2020 ¢ 20 § 1434; 2014 ¢ 74 § 7. For-
merly RCW 70.325.050.]

Chapter 70A.60 RCW
HYDROFLUOROCARBONS—EMISSIONS
REDUCTION

Sections

70A.60.005 Finding—Intent.

70A.60.010 Definitions.

70A.60.020 Refrigerant substitutes—Limitations—Rule making.

70A.60.030 Refrigerant management program—Rules—Fees.

70A.60.040 Department's authority.

70A.60.050 Refrigerant emission management account.

70A.60.060 Prohibited products and equipment—Department's rule-mak-
ing authority—Disclosure of substitutes used in products or
equipment.

70A.60.070 Recovery of regulated refrigerants.

70A.60.080 Regulated refrigerants—Substitutes—Nonessential consumer
products containing hydrofluorocarbons—Limitation on sale
or purchase.

70A.60.090 Refrigerants—Rules.

70A.60.005 Finding—Intent. (1) The legislature finds
that hydrofluorocarbons are air pollutants that pose signifi-
cant threats to our environment. Although hydrofluorocar-
bons currently represent a small proportion of the state's
greenhouse gas emissions, emissions of hydrofluorocarbons
have been rapidly increasing in the United States and world-
wide, and they are hundreds to thousands of times more
potent than carbon dioxide. In 2019, the legislature took a
significant step towards reducing greenhouse gas emissions
from hydrofluorocarbons by transitioning to the use of less
damaging hydrofluorocarbons or suitable substitutes in cer-
tain new foam, aerosol, and refrigerant uses. However, sig-
nificant sources of hydrofluorocarbon emissions in Washing-
ton remain unaddressed by the 2019 legislation, including
legacy uses of hydrofluorocarbons as a refrigerant in infra-
structure that was installed prior to the effective dates of the
restrictions in the 2019 law, and from sources like stationary
air conditioners and heat pumps that were not covered by the
2019 law.
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(2) Therefore, it is the intent of the legislature to reduce
hydrofluorocarbon emissions, including by:

(a) Authorizing the establishment of a maximum global
warming potential threshold for hydrofluorocarbons used as a
refrigerant;

(b) Authorizing the regulation of hydrofluorocarbons in
air conditioning and heat pumps;

(c) Applying the same basic emission control require-
ments to hydrofluorocarbons that have long applied to ozone-
depleting substances used as refrigerants;

(d) Establishing a program to reduce leaks and encour-
age refrigerant recovery from large refrigeration and air con-
ditioning systems;

(e) Directing the state building code council to adopt
codes that are consistent with the goal of reducing green-
house gas emissions associated with hydrofluorocarbons;

(f) Establishing a state procurement preference for recy-
cled refrigerants; and

(g) Allowing consideration of the global warming poten-
tial of refrigerants used in equipment incentivized under util-
ity conservation programs.

(3) Furthermore, it is the intent of the legislature that the
ice rink used by Seattle's newest hockey franchise, the Seattle
Kraken, should be as cold as possible, but also should be
refrigerated using climate-friendly refrigerants, so that on
opening night of the 2021-2022 National Hockey League
season, as many fans as possible can simultaneously yell the
Pacific Northwest's favorite new phrase: 'Release the
Kraken!' [2021 ¢ 315§ 1.]

70A.60.010 Definitions. (1)(a) "Air conditioning"
means the process of treating air to meet the requirements of
a conditioned space by controlling its temperature, humidity,
cleanliness, or distribution.

(b)(1) "Air conditioning" includes chillers, except for
purposes of RCW 70A.60.020.

(i) "Air conditioning" includes heat pumps.

(c) "Air conditioning" applies to stationary air condition-
ing equipment and does not apply to mobile air conditioning,
including those used in motor vehicles, rail and trains, air-
craft, watercraft, recreational vehicles, recreational trailers,
and campers.

(2) "Class I substance" and "class II substance" means
those substances listed in 42 U.S.C. Sec. 7671a, as of
November 15, 1990, or those substances listed in Appendix
A or B of Subpart A of 40 C.F.R. Part 82, as of January 3,
2017.

(3) "Department" means the department of ecology.

(4) "Hydrofluorocarbons" means a class of greenhouse
gases that are saturated organic compounds containing
hydrogen, fluorine, and carbon.

(5) "Ice rink" means a frozen body of water, hardened
chemicals, or both, including, but not limited to, professional
ice skating rinks and those used by the general public for rec-
reational purposes.

(6) "Manufacturer" includes any person, firm, associa-
tion, partnership, corporation, governmental entity, organiza-
tion, or joint venture that produces any product that contains
or uses hydrofluorocarbons or is an importer or domestic dis-
tributor of such a product.

(2022 Ed.)



Hydrofluorocarbons—Emissions Reduction

(7) "Person" means an individual, partnership, franchise
holder, association, corporation, a state, a city, a county, or
any subdivision or instrumentality of the state.

(8) "Refrigeration equipment" or "refrigeration system"
means any stationary device that is designed to contain and
use refrigerant. "Refrigeration equipment" includes refrigera-
tion equipment used in retail food, cold storage, industrial
process refrigeration and cooling that does not use a chiller,
ice rinks, and other refrigeration applications.

(9) "Regulated refrigerant" means a class I or class II
substance as listed in Title VI of section 602 of the federal
clean air act amendments of November 15, 1990.

(10) "Residential consumer refrigeration products" has
the same meaning as defined in section 430.2 of Subpart A of
10 C.F.R. Part 430 (2017).

(11) "Retrofit" has the same meaning as defined in sec-
tion 152 of Subpart F of 40 C.F.R. Part 82, as that section
existed as of January 3, 2017.

(12) "Substitute" means a chemical, product, or alterna-
tive manufacturing process, whether existing or new, that is
used to perform a function previously performed by a class I
substance or class II substance and any chemical, product, or
alternative manufacturing process subsequently developed,
adapted, or adopted to perform that function including, but
not limited to, hydrofluorocarbons. "Substitute" does not
include 2-BTP or any compound as applied to its use in aero-
space fire extinguishing systems. [2021 ¢ 315 § 2.]

70A.60.020 Refrigerant substitutes—Limitations—
Rule making. (1) Within 12 months of another state's enact-
ment or adoption of restrictions on substitutes applicable to
new light duty vehicles, the department may adopt restric-
tions applicable to the sale, lease, rental, or other introduction
into commerce by a manufacturer of new light duty vehicles
consistent with the restrictions identified in appendix B, Sub-
part G of 40 C.F.R. Part 82, as of January 3, 2017. The
department may apply an effective date to the restrictions
adopted under this subsection that differs from the effective
date of the restrictions adopted by another state, but the
department may not adopt restrictions that take effect prior to
the effective date of restrictions adopted or enacted in at least
one other state.

(2) The department may adopt rules that establish a max-
imum global warming potential of 750 for substitutes used in
new stationary air conditioning. Rules adopted under this
subsection may not take effect prior to:

(a) January 1, 2023, for dehumidifiers and room air con-
ditioners;

(b)(i) January 1, 2025, for other types of stationary air
conditioning equipment, but only if before January 1, 2023,
the state building code council adopts the following safety
standards into the state building code as these standards
existed as of January 1, 2022:

(A) American society of heating, refrigerating, and air-
conditioning engineers standard 15;

(B) American society of heating, refrigerating, and air-
conditioning engineers standard 15.2;

(C) American society of heating, refrigerating, and air-
conditioning engineers standard 34; and

(D) Underwriters laboratories standard UL 60335-2-40
edition 4;
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(i1) If the state building code council adopts the safety
standards referenced in (b)(i) of this subsection after January
1, 2023, the restrictions of this subsection may apply to
refrigeration equipment manufactured no earlier than 24
months after the adoption of the safety standards; and

(c) January 1, 2026, for systems with variable refrigerant
flow or volume.

(3)(a) Consistent with the timeline established in (b) of
this subsection, the department may adopt rules to prohibit
the use of refrigerant substitutes that have a global warming
potential of greater than 150 for use in refrigeration equip-
ment containing more than 50 pounds of refrigerant;

(b)(i) The restrictions in (a) of this subsection must apply
to new refrigeration equipment manufactured after December
31, 2024, but only if before January 1, 2023, the state build-
ing code council adopts the following safety standards into
the state building code, as these standards existed as of Janu-
ary 1,2022:

(A) American society of heating, refrigerating, and air-
conditioning engineers standard 15;

(B) American society of heating, refrigerating, and air-
conditioning engineers standard 34; and

(C) Underwriters laboratories standard UL 60335-2-89
edition 2;

(ii) If the state building code council adopts the safety
standards referenced in (b)(i) of this subsection after January
1, 2023, the restrictions of (a) of this subsection may apply to
refrigeration equipment manufactured no earlier than 24
months after the adoption of the safety standards.

(4) The department shall prohibit the use of refrigerant
substitutes that have a global warming potential of greater
than:

(a) One hundred fifty for use in new equipment manufac-
tured after December 31, 2023, for installation in new ice
rinks; and

(b) Seven hundred fifty for use in new equipment manu-
factured after December 31, 2023, for installation in existing
ice rinks.

(5)(a) The department, in rules adopted to implement
this section, may establish reporting, labeling, and record-
keeping requirements applicable to regulated facilities and
persons. To the extent practicable, rules adopted under this
section must be harmonized with reporting, labeling, or
recordkeeping requirements established under RCW
70A.60.030.

(b) To the extent practicable, the department must adopt
rules to implement this section that are consistent with simi-
lar programs in other states that reduce emissions from refrig-
erants.

(c) The department may adopt rules to grant variances
from the requirements of this section.

(d) Restrictions adopted by the department under this
section are additional to specific restrictions on applications
and end uses established in RCW 70A.60.060.

(6)(a) Prior to adopting final rules to implement restric-
tions under subsection (2) or (3) of this section, the depart-
ment must review the availability and affordability of:

(i) Equipment that meets applicable global warming
potential requirements;

(i) Refrigerants that meet applicable global warming
potential requirements; and
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(iii) Appropriate training to utilize equipment that meets
applicable global warming potential requirements.

(b) After the review required under (a) of this subsection,
the department is encouraged to consider delaying the effec-
tive date of restrictions under this section in the event that the
department determines that significant training or compliant
equipment or refrigerant availability and affordability limita-
tions are expected to occur. [2021 ¢ 315 § 8.]

Effective date—2021 ¢ 315 § 8: "Section 8 of this act takes effect Jan-
vary 1,2022." [2021 ¢ 315 § 22.]

70A.60.030 Refrigerant management program—
Rules—Fees. (1) The department shall establish a refriger-
ant management program designed to reduce emissions of
refrigerants, including regulated substances and their substi-
tutes, from activities or equipment responsible for significant
volumes of such emissions. The program must include, at
minimum, larger stationary refrigeration systems and larger
commercial air conditioning systems. The department must
adopt rules to implement and enforce the requirements of this
section. The department may require compliance with refrig-
erant management program requirements beginning no ear-
lier than January 1, 2024, and no earlier than the adjournment
of the regular legislative session following the submission of
a report to the appropriate committees of the legislature by
the department estimating leakage of refrigerants from exist-
ing systems in Washington, and estimating a statewide rate of
leakage from the categories of systems that are subject to the
refrigerant management program rules adopted by the depart-
ment under this section.

(2)(a) The department shall exempt refrigeration and air
conditioning equipment operations associated with de mini-
mis emissions or with a de minimis charging capacity of less
than 50 pounds in a single system from registration, report-
ing, and leak detection requirements established in this sec-
tion. The department shall exempt from the requirements
established in this section equipment that uses refrigerants
with a global warming potential of less than 150 and that are
not class I or class II substances.

(b) The department may scale the requirements adopted
under this section based on the size of the equipment, the
facility containing the equipment, or the business operations
of a person responsible for such emissions. The department
may establish delayed effective dates of requirements appli-
cable to persons and systems associated with lower emissions
of refrigerants than other persons and systems regulated
under this section.

(3) Each year, the owner or operator of a stationary
refrigeration system or air conditioning system that exceeds a
de minimis charge capacity of 50 pounds must register with
the department. The department must phase in system regis-
tration requirements under this subsection in order to priori-
tize systems with the largest charge capacity or greatest
potential for refrigerant emissions. Registration with the
department must, consistent with rules adopted by the depart-
ment, include the submission of information about the refrig-
eration system, including equipment type, refrigerant charge
capacity, and the type of refrigerant used.

(4) Prior to the sale of a registered refrigeration or air
conditioning system, the owners or operators of the system
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must provide leak rate documentation to the prospective pur-
chaser.

(5) The owner or operator of a registered stationary
refrigeration system or air conditioning system must conduct
periodic leak-detection inspections of the system. The depart-
ment may require inspections to be conducted with relatively
greater frequency for systems with larger volumes of refrig-
erants. The department may exempt systems that use refriger-
ants with low global warming potential or that have auto-
matic leak-detection systems from the requirements of this
subsection.

(6) The owner or operator of a registered stationary
refrigeration or air conditioning system must inspect for leaks
each time significant amounts of refrigerant are added to the
system.

(7) The department must adopt rules that:

(a) Require refrigeration or air conditioning systems
found to be leaking to be repaired within a specified amount
of time;

(b) Require the retrofit, replacement, or retirement of a
refrigeration or air conditioning system with a leak that is not
capable of being repaired;

(c) Establish annual reporting requirements for owners
or operators of refrigeration systems or air conditioning sys-
tems that include information about the system, including
system service and leak repair conducted on the system over
the preceding year, and information on the purchase and use
of refrigerants in the covered system during the preceding
year;

(d) Establish annual reporting requirement for refriger-
ant wholesalers, distributors, and reclaimers;

(e) Establish record retention requirements for operators
of facilities and wholesalers, distributors, and reclaimers of
refrigerants and substitutes;

(f) Apply leak rates and other regulatory thresholds that
achieve greater emission reductions than the federal regula-
tions adopted by the United States environmental protection
agency, and that reflect levels of achievable superior perfor-
mance established for the greenchill voluntary program
implemented by the United States environmental protection
agency; and

(g) To the maximum extent practicable while giving con-
sideration to the goals of this chapter, establish recordkeeping
and reporting requirements that are consistent with programs
implemented by the federal environmental protection agency
or in other states, and that minimize compliance costs and
regulatory burdens for regulated parties.

(8) The department may adopt rules to establish:

(a) Service practices for stationary appliances, including
both stationary refrigeration systems and air conditioning
systems. Service practices established by the department may
include requiring technicians certified under United States
environmental protection agency standards to service refrig-
erant systems, requiring reporting and recordkeeping that
identifies the technicians that have serviced appliances, pro-
hibiting practices likely to result in releases to the environ-
ment, requiring all practicable efforts to recover refrigerants
from covered systems, and prohibiting the addition of refrig-
erants to systems known to have a leak; and

(b) A process for wholesalers, distributors, reclaimers,
and refrigeration and air conditioning equipment operators to
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apply to the department for an exemption from some or all of
the requirements of this section. Exemptions may be granted
by the department on the basis of economic hardship, natural
disaster, or after considering a calculation of life-cycle green-
house gas emissions associated with the granting of an
exemption that will allow an identified leak to go unrepaired
for a finite period of time.

(9) The department may determine, assess, and collect
annual fees from the owners or operators of refrigeration and
air conditioning systems regulated under this section in an
amount sufficient to cover the direct and indirect costs of
administering and enforcing the provisions of this section.
All fees collected under this subsection must be deposited in
the refrigerant emission management account created in
RCW 70A.60.050.

(10) By December 1, 2029, and every five years thereaf-
ter, the department must consider the greenhouse gas emis-
sions reductions achieved under the program created in this
section and the criteria of RCW 70A.60.040(3), and make a
determination whether to continue to implement the program
for the following five years. The department must notify the
appropriate committees of the house of representatives and
the senate of its determination. [2021 ¢ 315§ 9.]

70A.60.040 Department's authority. (1) The authority
granted by this chapter to the department for restricting the
use of substitutes is supplementary to the department's
authority to control air pollution pursuant to chapter 70A.15
RCW. Nothing in this chapter limits the authority of the
department under chapter 70A.15 RCW.

(2) The department, in enforcing the requirements of this
chapter, must adhere to the provisions applicable to the
department under chapter 43.05 RCW regarding site inspec-
tions, technical assistance visits, notices of correction, and
the issuance of civil penalties, to the extent that these provi-
sions are not in conflict with federal requirements described
in RCW 43.05.901.

(3) The department may elect to refrain from or cease
administering or enforcing a requirement of this chapter if the
United States environmental protection agency adopts
requirements that:

(a) Are substantially duplicative of the requirements of
this chapter and that negate the additional emission reduction
benefits of state implementation of any requirement of this
chapter; or

(b) Preempt state authority under this chapter. [2021 ¢
315§ 11.]

70A.60.050 Refrigerant emission management
account. The refrigerant emission management account is
created in the state treasury. All receipts received by the state
from the fees imposed under RCW 70A.60.030 must be
deposited in the account. Moneys in the account may be spent
only after appropriation. Expenditures from the account may
be used only to develop and implement the provisions of
RCW 70A.60.030. [2021 ¢ 315 § 12.]

70A.60.060 Prohibited products and equipment—
Department's rule-making authority—Disclosure of sub-
stitutes used in products or equipment. (1) A person may
not offer any product or equipment for sale, lease, or rent, or
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install or otherwise cause any equipment or product to enter
into commerce in Washington if that equipment or product
consists of, uses, or will use a substitute, as set forth in appen-
dix U and V, Subpart G of 40 C.F.R. Part 82, as those read on
January 3, 2017, for the applications or end uses restricted by
appendix U or V of the federal regulation, as those read on
January 3, 2017, consistent with the deadlines established in
subsection (2) of this section. Except where existing equip-
ment is retrofit, nothing in this subsection requires a person
that acquired a restricted product or equipment prior to the
effective date of the restrictions in subsection (2) of this sec-
tion to cease use of that product or equipment. Products or
equipment manufactured prior to the applicable effective date
of the restrictions specified in subsection (2) of this section
may be sold, imported, exported, distributed, installed, and
used after the specified effective date.

(2) The restrictions under subsection (1) of this section
for the following products and equipment identified in appen-
dix U and V, Subpart G of 40 C.F.R. Part 82, as those read on
January 3, 2017, take effect beginning:

(a) January 1, 2020, for:

(1) Propellants;

(i) Rigid polyurethane applications and spray foam,
flexible polyurethane, integral skin polyurethane, flexible
polyurethane foam, polystyrene extruded sheet, polyolefin,
phenolic insulation board, and bunstock;

(iii) Supermarket systems, remote condensing units, and
stand-alone units;

(b) January 1, 2021, for:

(i) Refrigerated food processing and dispensing equip-
ment;

(i) Compact residential consumer refrigeration prod-
ucts;

(iii) Polystyrene extruded boardstock and billet, and
rigid polyurethane low-pressure two component spray foam;

(c) January 1, 2022, for:

(i) Residential consumer refrigeration products other
than compact and built-in residential consumer refrigeration
products; and

(i1) Vending machines;

(d) January 1, 2023, for cold storage warehouses;

(e) January 1, 2023, for built-in residential consumer
refrigeration products;

(f) January 1, 2024, for centrifugal chillers and positive
displacement chillers; and

(g) On either January 1, 2020, or the effective date of the
restrictions identified in appendix U and V, Subpart G of 40
C.F.R. Part 82, as those read on January 3, 2017, whichever
comes later, for all other applications and end uses for substi-
tutes not covered by the categories listed in (a) through (f) of
this subsection.

(3) The department may by rule:

(a) Modify the effective date of a prohibition established
in subsection (2) of this section if the department determines
that the rule reduces the overall risk to human health or the
environment and reflects the earliest date that a substitute is
currently or potentially available;

(b) Prohibit the use of a substitute if the department
determines that the prohibition reduces the overall risk to
human health or the environment and that a lower risk substi-
tute is currently or potentially available;
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(c)(i) Adopt a list of approved substitutes, use condi-
tions, or use limits, if any; and

(i1) Add or remove substitutes, use conditions, or use
limits to or from the list of approved substitutes if the depart-
ment determines those substitutes reduce the overall risk to
human health and the environment; and

(d) Designate acceptable uses of hydrofluorocarbons for
medical uses that are exempt from the requirements of sub-
section (2) of this section.

(4) The department shall adopt rules requiring that man-
ufacturers disclose the substitutes used in their products or
equipment or to disclose the compliance status of their prod-
ucts or equipment. That disclosure must take the form of:

(a) A label on the equipment or product. The label must
meet requirements designated by the department by rule. To
the extent feasible, the department must recognize existing
labeling that provides sufficient disclosure of the use of sub-
stitutes in the product or equipment or of the compliance sta-
tus of the products or equipment.

(i) The department must consider labels required by state
building codes and other safety standards in its rule making;
and

(i1) The department may not require labeling of aircraft
and aircraft components subject to certification requirements
of the federal aviation administration.

(b) Submitting information about the use of substitutes to
the department, upon request.

(i) By December 31, 2019, all manufacturers must notify
the department of the status of each product class utilizing
hydrofluorocarbons or other substitutes restricted under sub-
section (1) of this section that the manufacturer sells, offers
for sale, leases, installs, or rents in Washington state. This
status notification must identify the substitutes used by prod-
ucts or equipment in each product or equipment class in a
manner determined by rule by the department.

(i1) Within one hundred twenty days after the date of a
restriction put in place under this section, any manufacturer
affected by the restriction must provide an updated status
notification. This notification must indicate whether the man-
ufacturer has ceased the use of hydrofluorocarbons or substi-
tutes restricted under this section within each product class
and, if not, what hydrofluorocarbons or other restricted sub-
stitutes remain in use.

(iii) After the effective date of a restriction put in place
under this section, any manufacturer must provide an updated
status notification when the manufacturer introduces a new or
modified product or piece of equipment that uses hydrofluo-
rocarbons or changes the type of hydrofluorocarbons utilized
within a product class affected by a restriction. Such a notifi-
cation must occur within one hundred twenty days of the
introduction into commerce in Washington of the product or
equipment triggering this notification requirement.

(c) Alternative disclosure requirements to (a) of this sub-
section, if the department determines that the inclusion of a
label denoting substitutes used or compliance status is not
feasible for a particular product or equipment.

(5) The department may adopt rules to administer,
implement, and enforce this section. If the department elects
to adopt rules, the department must seek, where feasible and
appropriate, to adopt rules, including rules under subsection
(4) of this section, that are the same or consistent with the
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regulatory standards, exemptions, reporting obligations, dis-
closure requirements, and other compliance requirements of
other states or the federal government that have adopted
restrictions on the use of hydrofluorocarbons and other sub-
stitutes. Prior to the adoption or update of a rule under this
section, the department must identify the sources of informa-
tion it relied upon, including peer-reviewed science.

(6) For the purposes of implementing the restrictions
specified in appendix U of Subpart G of 40 C.F.R. Part 82, as
it read on January 3, 2017, consistent with this section, the
department must interpret the term "aircraft maintenance" to
mean activities to support the production, fabrication, manu-
facture, rework, inspection, maintenance, overhaul, or repair
of commercial, civil, or military aircraft, aircraft parts, aero-
space vehicles, or acrospace components.

(7) Except where existing equipment is retrofit, the
restrictions of this section do not apply to or limit any use of
commercial refrigeration equipment that was installed or in
use prior to the effective date of the restrictions established in
this section. [2021 ¢ 315 § 7; 2020 ¢ 20 § 1404; 2019 ¢ 284
§ 3. Formerly RCW 70A.45.080, 70.235.080.]

Finding—Intent—2019 c 284: "(1) The legislature finds that hydroflu-
orocarbons are air pollutants that pose significant threats to our environment
and that safer alternatives for the most damaging hydrofluorocarbons are
readily available and cost-effective.

(2) Hydrofluorocarbons came into widespread commercial use as
United States environmental protection agency-approved replacements for
ozone-depleting substances that were being phased out under an interna-
tional agreement. However, under a 2017 federal appeals court ruling, while
the environmental protection agency had been given the power to originally
designate hydrofluorocarbons as suitable replacements for the ozone-deplet-
ing substances, the environmental protection agency did not have clear
authority to require the replacement of hydrofluorocarbons once the replace-
ment of the original ozone-depleting substances had already occurred.

(3) Because the impacts of climate change will not wait until congress
acts to clarify the scope of the environmental protection agency's authority,
it falls to the states to provide leadership on addressing hydrofluorocarbons.
Doing so will not only help the climate, but will help American businesses
retain their positions as global leaders in air conditioning and refrigerant
technologies. Although hydrofluorocarbons currently represent a small pro-
portion of the state's greenhouse gas emissions, emissions of hydrofluorocar-
bons have been rapidly increasing in the United States and worldwide, and
they are thousands of times more potent than carbon dioxide. However,
hydrofluorocarbons are also a segment of the state's emissions that will be
comparatively easy to reduce and eliminate without widespread implications
for the way that power is produced, heavy industries operate, or people trans-
port themselves. Substituting or reducing the use of hydrofluorocarbons with
the highest global warming potential will provide a significant boost to the
state's efforts to reduce its greenhouse gas emissions to the limits established
in RCW 70.235.020.

(4) Therefore, it is the intent of the legislature to transition to the use of
less damaging hydrofluorocarbons or suitable substitutes in various applica-
tions in Washington, in a manner similar to the regulations that were adopted
by the environmental protection agency, and that have been subsequently
adopted or will be adopted in several other states around the country." [2019
c284§1.]

70A.60.070 Recovery of regulated refrigerants. (1) A
person who services or repairs or disposes of a motor vehicle
air conditioning system; commercial or industrial air condi-
tioning, heating, or refrigeration system; or consumer appli-
ance shall use refrigerant extraction equipment to recover
regulated refrigerants and substitutes that would otherwise be
released into the atmosphere.

(2) Upon request, the department shall provide informa-
tion and assistance to persons interested in collecting, trans-
porting, or recycling regulated refrigerants and substitutes.
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(3) The willful release of regulated refrigerants and sub-
stitutes from a source listed in subsection (1) of this section is
prohibited. [2021 ¢ 315 § 4; 1991 ¢ 199 § 602. Formerly
RCW 70A.15.6410, 70.94.970.]

Finding—1991 ¢ 199: "The legislature finds that:

(1) The release of chlorofluorocarbons and other ozone-depleting chem-
icals into the atmosphere contributes to the destruction of stratospheric
ozone and threatens plant and animal life with harmful overexposure to ultra-
violet radiation;

(2) The technology and equipment to extract and recover chlorofluoro-
carbons and other ozone-depleting chemicals from air conditioners, refriger-
ators, and other appliances are available;

(3) A number of nonessential consumer products contain ozone-deplet-
ing chemicals; and

(4) Unnecessary releases of chlorofluorocarbons and other ozone-

depleting chemicals from these sources should be eliminated." [1991 ¢ 199 §
601.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.60.080 Regulated refrigerants—Substitutes—
Nonessential consumer products containing hydrofluoro-
carbons—Limitation on sale or purchase. No person may
sell, offer for sale, or purchase any of the following:

(1) A substitute with a global warming potential of
greater than 150 or a regulated refrigerant in a container
designed for consumer recharge of a motor vehicle air condi-
tioning system or consumer appliance during repair or ser-
vice;

(2) Nonessential consumer products that contain hydro-
fluorocarbons with a global warming potential of greater than
150 and chlorofluorocarbons or other ozone-depleting chem-
icals, and for which suitable alternatives are readily available.
Products affected under this subsection shall include, but are
not limited to, party streamers, tire inflators, air horns, noise
makers, and cleaning sprays designed for noncommercial or
nonindustrial cleaning of electronic or photographic equip-
ment. Products and equipment subject to restrictions on
applications or end uses under RCW 70A.60.060 are not non-
essential products for which hydrofluorocarbons are
restricted under this section. [2021 ¢ 315 § 5; 1991 ¢ 199 §
603. Formerly RCW 70A.15.6420, 70.94.980.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

70A.60.090 Refrigerants—Rules. The department
shall adopt rules to implement RCW 70A.60.070 and
70A.60.080. Rules shall include but not be limited to mini-
mum performance specifications for refrigerant extraction
equipment, procedures under which owners or operators of
stationary refrigeration equipment and air conditioning
equipment subject to the requirements of RCW 70A.60.030
must provide the department with information related to their
use of regulated refrigerants and substitutes, as well as proce-
dures for enforcing RCW 70A.60.070, 70A.60.080, and
70A.60.020. [2021 ¢ 315 § 6; 2020 ¢ 20 § 1160; 1991 ¢ 199
§ 604. Formerly RCW 70A.15.6430, 70.94.990.]

Finding—1991 ¢ 199: See note following RCW 70A.15.1005.

Chapter 70A.65 RCW

GREENHOUSE GAS EMISSIONS—CAP AND
INVEST PROGRAM

Sections

70A.65.005 Findings—Intent.
(2022 Ed.)
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70A.65.030 Environmental justice assessment.

70A.65.040 Environmental justice council—Duties.

70A.65.050 Governance structure.

70A.65.060 Cap on greenhouse gas emissions.

70A.65.070 Annual allowance budget and timelines.

70A.65.080 Program coverage.

70A.65.090 Requirements.

70A.65.100 Auctions of allowances.
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70A.65.150 Allowance price containment.
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70A.65.170 Offsets.
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70A.65.200 Enforcement—Penalty.
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70A.65.240 Carbon emissions reduction account.

70A.65.250 Climate investment account.

70A.65.260 Climate commitment account.

70A.65.270 Natural climate solutions account.

70A.65.280 Air quality and health disparities improvement account.

70A.65.290 Joint legislative audit and review committee—Program imple-
mentation analysis.

70A.65.300 Distributions of moneys—Annual report.

70A.65.305 Tribal consultation.

70A.65.310 Covered or opt-in entity compliance obligation.

70A.65.900 Short title—2021 ¢ 316.

70A.65.901 Suspension of certain sections and rules.

70A.65.005 Findings—Intent. (1) The legislature
finds that climate change is one of the greatest challenges fac-
ing our state and the world today, an existential crisis with
major negative impacts on environmental and human health.
Washington is experiencing environmental and community
impacts due to climate change through increasingly devastat-
ing wildfires, flooding, droughts, rising temperatures and sea
levels, and ocean acidification. Greenhouse gas emissions
already in the atmosphere will increase impacts for some
period of time. Actions to increase resilience of our commu-
nities, natural resource lands, and ecosystems can prevent
and reduce impacts to communities and our environment and
improve their ability to recover.

(2) In 2020, the legislature updated the state's green-
house gas emissions limits that are to be achieved by 2030,
2040, and 2050, based on current science and emissions
trends, to support local and global efforts to avoid the most
significant impacts from climate change. Meeting these lim-
its will require coordinated, comprehensive, and multisec-
toral implementation of policies, programs, and laws, as other
enacted policies are insufficient to meet the limits.

(3) The legislature further finds that while climate
change is a global problem, there are communities that have
historically borne the disproportionate impacts of environ-
mental burdens and that now bear the disproportionate nega-
tive impacts of climate change. Although the state has done
significant work in the past to highlight these environmental
health disparities, beginning with senator Rosa Franklin's
environmental equity study, and continuing through the work
of the governor's interagency council on health disparities,
the creation of the Washington environmental health dispari-
ties map, and recommendations of the environmental justice
task force, the state can do much more to ensure that state
programs address environmental equity.
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(4) The legislature further finds that while enacted car-
bon policies can be well-intended to reduce greenhouse gas
emissions and provide environmental benefits to communi-
ties, the policies may not do enough to ensure environmental
health disparities are reduced and environmental benefits are
provided to those communities most impacted by environ-
mental harms from greenhouse gas and air pollutant emis-
sions.

(5) The legislature further finds that wildfires have
become one of the largest sources of black carbon in the last
five years. From 2014 through 2018, wildfires in Washington
state generated 39,200,000 metric tons of carbon, the equiva-
lent of more than 8,500,000 cars on the road a year. In 2015,
when 1,130,000 acres burned in Washington, wildfires were
the second largest source of greenhouse gas emissions releas-
ing 17,975,112 metric tons of carbon dioxide into the atmo-
sphere. Wildfire pollution affects all Washingtonians, but has
disproportionate health effects on low-income communities,
communities of color, and the most vulnerable of our popula-
tion. Restoring the health of our forests and investing in wild-
fire prevention and preparedness will therefore contribute to
improved air quality and improved public health outcomes.

(6) The legislature further finds that by exercising a lead-
ership role in addressing climate change, Washington will
position its economy, technology centers, financial institu-
tions, and manufacturers to benefit from national and interna-
tional efforts that must occur to reduce greenhouse gases. The
legislature intends to create climate policy that recognizes the
special nature of emissions-intensive, trade-exposed indus-
tries by minimizing leakage and increased life-cycle emis-
sions associated with product imports. The legislature further
finds that climate policies must be appropriately designed, in
order to avoid leakage that results in net increases in global
greenhouse gas emissions and increased negative impacts to
those communities most impacted by environmental harms
from climate change. The legislature further intends to
encourage these industries to continue to innovate, find new
ways to be more energy efficient, use lower carbon products,
and be positioned to be global leaders in a low carbon econ-
omy.
(7) Under the program, the legislature intends to identify
overburdened communities where the highest concentrations
of criteria pollutants occur, determine the sources of those
emissions and pollutants, and pursue significant reductions of
emissions and pollutants in those communities. The legisla-
ture further intends for the department of ecology to conduct
environmental justice assessments to ensure that funds and
programs created under this chapter provide direct and mean-
ingful benefits to vulnerable populations and overburdened
communities. Additionally, the legislature intends to prevent
job loss and provide protective measures if workers are
adversely impacted by the transition to a clean energy econ-
omy through transition and assistance programs, worker-sup-
port projects, and workforce development and other activities
designed to grow and expand the clean manufacturing sector
in communities across Washington state. The legislature fur-
ther intends to empower the environmental justice council
established under RCW 70A.02.110 to provide recommenda-
tions for the development and implementation of the pro-
gram, the distribution of funds, and the establishment of pro-
grams, activities, and projects to achieve environmental jus-
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tice and environmental health goals. The legislature further
intends for the department of ecology to create and adopt
community engagement plans and tribal consultation frame-
works in the administration of the program to ensure equita-
ble practices for meaningful community and federally recog-
nized tribal involvement. Finally, the legislature intends to
establish this program to contribute to a healthy environment
for all of Washington's communities. [2021 ¢ 316 § 1.]

70A.65.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Allowance" means an authorization to emit up to
one metric ton of carbon dioxide equivalent.

(2) "Allowance price containment reserve" means an
account maintained by the department with allowances avail-
able for sale through separate reserve auctions at predefined
prices to assist in containing compliance costs for covered
and opt-in entities in the event of unanticipated high costs for
compliance instruments.

(3) "Annual allowance budget" means the total number
of greenhouse gas allowances allocated for auction and distri-
bution for one calendar year by the department.

(4) "Asset controlling supplier" means any entity that
owns or operates interconnected electricity generating facili-
ties or serves as an exclusive marketer for these facilities
even though it does not own them, and has been designated
by the department and received a department-published emis-
sions factor for the wholesale electricity procured from its
system. The department shall use a methodology consistent
with the methodology used by an external greenhouse gas
emissions trading program that shares the regional electricity
transmission system. Electricity from an asset controlling
supplier is considered a specified source of electricity.

(5) "Auction" means the process of selling greenhouse
gas allowances by offering them up for bid, taking bids, and
then distributing the allowances to winning bidders.

(6) "Auction floor price" means a price for allowances
below which bids at auction are not eligible to be accepted.

(7) "Auction purchase limit" means the limit on the num-
ber of allowances one registered entity or a group of affiliated
registered entities may purchase from the share of allowances
sold at an auction.

(8) "Balancing authority" means the responsible entity
that integrates resource plans ahead of time, maintains load-
interchange-generation balance within a balancing authority
area, and supports interconnection frequency in real time.

(9) "Balancing authority area" means the collection of
generation, transmission, and load within the metered bound-
aries of a balancing authority. A balancing authority main-
tains load-resource balance within this area.

(10) "Best available technology" means a technology or
technologies that will achieve the greatest reduction in green-
house gas emissions, taking into account the fuels, processes,
and equipment used by facilities to produce goods of compa-
rable type, quantity, and quality. Best available technology
must be technically feasible, commercially available, eco-
nomically viable, not create excessive environmental
impacts, and be compliant with all applicable laws while not
changing the characteristics of the good being manufactured.
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(11) "Biomass" means nonfossilized and biodegradable
organic material originating from plants, animals, and micro-
organisms, including products, by-products, residues, and
waste from agriculture, forestry, and related industries as
well as the nonfossilized and biodegradable organic fractions
of municipal wastewater and industrial waste, including
gases and liquids recovered from the decomposition of non-
fossilized and biodegradable organic material.

(12) "Biomass-derived fuels," "biomass fuels," or "bio-
fuels" means fuels derived from biomass that have at least 40
percent lower greenhouse gas emissions based on a full life-
cycle analysis when compared to petroleum fuels for which
biofuels are capable as serving as a substitute.

(13) "Carbon dioxide equivalents" means a measure used
to compare the emissions from various greenhouse gases
based on their global warming potential.

(14) "Carbon dioxide removal" means deliberate human
activities removing carbon dioxide from the atmosphere and
durably storing it in geological, terrestrial, or ocean reser-
voirs, or in products. "Carbon dioxide removal" includes
existing and potential anthropogenic enhancement of biolog-
ical or geochemical sinks and including, but not limited to,
carbon mineralization and direct air capture and storage.

(15) "Climate commitment" means the process and
mechanisms to ensure a coordinated and strategic approach
to advancing climate resilience and environmental justice and
achieving an equitable and inclusive transition to a carbon
neutral economy.

(16) "Climate resilience" is the ongoing process of antic-
ipating, preparing for, and adapting to changes in climate and
minimizing negative impacts to our natural systems, infra-
structure, and communities. For natural systems, increasing
climate resilience involves restoring and increasing the
health, function, and integrity of our ecosystems and improv-
ing their ability to absorb and recover from climate-affected
disturbances. For communities, increasing climate resilience
means enhancing their ability to understand, prevent, adapt,
and recover from climate impacts to people and infrastruc-
ture.

(17) "Closed facility" means a facility at which the cur-
rent owner or operator has elected to permanently stop pro-
duction and will no longer be an emissions source.

(18) "Compliance instrument”" means an allowance or
offset credit issued by the department or by an external green-
house gas emissions trading program to which Washington
has linked its greenhouse gas emissions cap and invest pro-
gram. One compliance instrument is equal to one metric ton
of carbon dioxide equivalent.

(19) "Compliance obligation" means the requirement to
submit to the department the number of compliance instru-
ments equivalent to a covered or opt-in entity's covered emis-
sions during the compliance period.

(20) "Compliance period" means the four-year period for
which the compliance obligation is calculated for covered
entities.

(21) "Cost burden" means the impact on rates or charges
to customers of electric utilities in Washington state for the
incremental cost of electricity service to serve load due to the
compliance cost for greenhouse gas emissions caused by the
program. Cost burden includes administrative costs from the
utility's participation in the program.
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(22) "Covered emissions" means the emissions for which
a covered entity has a compliance obligation under RCW
70A.65.080.

(23) "Covered entity" means a person that is designated
by the department as subject to RCW 70A.65.060 through
70A.65.210.

(24) "Cumulative environmental health impact" has the
same meaning as provided in RCW 70A.02.010.

(25) "Curtailed facility" means a facility at which the
owner or operator has temporarily suspended production but
for which the owner or operator maintains operating permits
and retains the option to resume production if conditions
become amenable.

(26) "Department" means the department of ecology.

(27) "Electricity importer" means:

(a) For electricity that is scheduled with a NERC e-tag to
a final point of delivery into a balancing authority area
located entirely within the state of Washington, the electricity
importer is identified on the NERC e-tag as the purchasing-
selling entity on the last segment of the tag's physical path
with the point of receipt located outside the state of Washing-
ton and the point of delivery located inside the state of Wash-
ington;

(b) For facilities physically located outside the state of
Washington with the first point of interconnection to a bal-
ancing authority area located entirely within the state of
Washington when the electricity is not scheduled on a NERC
e-tag, the electricity importer is the facility operator or
owner;

(c) For electricity imported through a centralized market,
the electricity importer will be defined by rule consistent with
the rules required under RCW 70A.65.080(1)(c);

(d) For electricity from facilities allocated to serve retail
electricity customers of a multijurisdictional electric com-
pany, the electricity importer is the multijurisdictional elec-
tric company;

(e) If the importer identified under (a) of this subsection
is a federal power marketing administration over which the
state of Washington does not have jurisdiction, and the fed-
eral power marketing administration has not voluntarily
elected to comply with the program, then the electricity
importer is the next purchasing-selling entity in the physical
path on the NERC e-tag, or if no additional purchasing-sell-
ing entity over which the state of Washington has jurisdic-
tion, then the electricity importer is the electric utility that
operates the Washington transmission or distribution system,
or the generation balancing authority;

(f) For electricity that is imported into the state by a fed-
eral power marketing administration and sold to a public
body or cooperative customer or direct service industrial cus-
tomer located in Washington pursuant to section 5(b) or (d)
of the Pacific Northwest electric power planning and conser-
vation act of 1980, P.L. 96-501, the electricity importer is the
federal marketing administration;

(g) If the importer identified under (f) of this subsection
has not voluntarily elected to comply with the program, then
the electricity importer is the public body or cooperative cus-
tomer or direct service industrial customer; or

(h) For electricity from facilities allocated to a con-
sumer-owned utility inside the state of Washington from a
multijurisdictional consumer-owned utility, the electricity
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importer is the consumer-owned utility inside the state of
Washington.

(28) "Emissions containment reserve allowance" means
a conditional allowance that is withheld from sale at an auc-
tion by the department or its agent to secure additional emis-
sions reductions in the event prices fall below the emissions
containment reserve trigger price.

(29) "Emissions containment reserve trigger price"
means the price below which allowances will be withheld
from sale by the department or its agent at an auction, as
determined by the department by rule.

(30) "Emissions threshold" means the greenhouse gas
emission level at or above which a person has a compliance
obligation.

(31) "Environmental benefits" has the same meaning as

defined in RCW 70A.02.010.

(32) "Environmental harm" has the same meaning as
defined in RCW 70A.02.010.

(33) "Environmental impacts" has the same meaning as
defined in RCW 70A.02.010.

(34) "Environmental justice" has the same meaning as
defined in RCW 70A.02.010.

(35) "Environmental justice assessment" has the same
meaning as identified in RCW 70A.02.060.

(36) "External greenhouse gas emissions trading pro-
gram" means a government program, other than Washing-
ton's program created in this chapter, that restricts green-
house gas emissions from sources outside of Washington and
that allows emissions trading.

(37) "Facility" means any physical property, plant, build-
ing, structure, source, or stationary equipment located on one
or more contiguous or adjacent properties in actual physical
contact or separated solely by a public roadway or other pub-
lic right-of-way and under common ownership or common
control, that emits or may emit any greenhouse gas.

(38) "First jurisdictional deliverer" means the owner or
operator of an electric generating facility in Washington or an
electricity importer.

(39) "General market participant" means a registered
entity that is not identified as a covered entity or an opt-in
entity that is registered in the program registry and intends to
purchase, hold, sell, or voluntarily retire compliance instru-
ments.

(40) "Greenhouse gas" has the same meaning as in RCW
70A.45.010.

(41) "Holding limit" means the maximum number of
allowances that may be held for use or trade by a registered
entity at any one time.

(42) "Imported electricity" means electricity generated
outside the state of Washington with a final point of delivery
within the state.

(a) "Imported electricity" includes electricity from an
organized market, such as the energy imbalance market.

(b) "Imported electricity" includes imports from linked
jurisdictions, but such imports shall be construed as having
no emissions.

(c) Electricity from a system that is marketed by a fed-
eral power marketing administration shall be construed as
"imported electricity," not electricity generated in the state of
Washington.
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(d) "Imported electricity”" does not include electricity
imports of unspecified electricity that are netted by exports of
unspecified electricity to any jurisdiction not covered by a
linked program by the same entity within the same hour.

(e) For a multijurisdictional electric company, "imported
electricity" means electricity, other than from in-state facili-
ties, that contributes to a common system power pool. Where
a multijurisdictional electric company has a cost allocation
methodology approved by the utilities and transportation
commission, the allocation of specific facilities to Washing-
ton's retail load will be in accordance with that methodology.

(f) For a multijurisdictional consumer-owned utility,
"imported electricity" includes electricity from facilities that
contribute to a common system power pool that are allocated
to a consumer-owned utility inside the state of Washington
pursuant to a methodology approved by the governing board
of the consumer-owned utility.

(43) "Leakage" means a reduction in emissions of green-
house gases within the state that is offset by a directly attrib-
utable increase in greenhouse gas emissions outside the state
and outside the geography of another jurisdiction with a link-
age agreement with Washington.

(44) "Limits" means the greenhouse gas emissions
reductions required by RCW 70A.45.020.

(45) "Linkage" means a bilateral or multilateral decision
under a linkage agreement between greenhouse gas market
programs to accept compliance instruments issued by a par-
ticipating jurisdiction to meet the obligations of regulated
entities in a partner jurisdiction and to otherwise coordinate
activities to facilitate operation of a joint market.

(46) "Linkage agreement” means a nonbinding agree-
ment that connects two or more greenhouse gas market pro-
grams and articulates a mutual understanding of how the par-
ticipating jurisdictions will work together to facilitate a con-
nected greenhouse gas market.

(47) "Linked jurisdiction" means a jurisdiction with
which Washington has entered into a linkage agreement.

(48) "Multijurisdictional consumer-owned utility"
means a consumer-owned utility that provides electricity to
member owners in Washington and in one or more other
states in a contiguous service territory or from a common
power system.

(49) "Multijurisdictional electric company" means an
investor-owned utility that provides electricity to customers
in Washington and in one or more other states in a contiguous
service territory or from a common power system.

(50) "NERC e-tag" means North American electric reli-
ability corporation (NERC) energy tag representing transac-
tions on the North American bulk electricity market sched-
uled to flow between or across balancing authority areas.

(51) "Offset credit" means a tradable compliance instru-
ment that represents an emissions reduction or emissions
removal of one metric ton of carbon dioxide equivalent.

(52) "Offset project" means a project that reduces or
removes greenhouse gases that are not covered emissions
under this chapter.

(53) "Offset protocols" means a set of procedures and
standards to quantify greenhouse gas reductions or green-
house gas removals achieved by an offset project.

(54) "Overburdened community" means a geographic
area where vulnerable populations face combined, multiple
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environmental harms and health impacts or risks due to expo-
sure to environmental pollutants or contaminants through
multiple pathways, which may result in significant disparate
adverse health outcomes or effects.

(a) "Overburdened community" includes, but is not lim-
ited to:

(1) Highly impacted communities as defined in RCW
19.405.020;

(i1) Communities located in census tracts that are fully or
partially on "Indian country" as defined in 18 U.S.C. Sec.
1151; and

(iii) Populations, including Native Americans or immi-
grant populations, who may be exposed to environmental
contaminants and pollutants outside of the geographic area in
which they reside based on the populations' use of traditional
or cultural foods and practices, such as the use of resources,
access to which is protected under treaty rights in ceded
areas, when those exposures in conjunction with other expo-
sures may result in disproportionately greater risks, including
risks of certain cancers or other adverse health effects and
outcomes.

(b) Overburdened communities identified by the depart-
ment may include the same communities as those identified
by the department through its process for identifying over-
burdened communities under RCW 70A.02.010.

(55) "Person" has the same meaning as defined in RCW
70A.15.2200(5)(h)(iii).

(56) "Point of delivery" means a point on the electricity
transmission or distribution system where a deliverer makes
electricity available to a receiver, or available to serve load.
This point may be an interconnection with another system or
a substation where the transmission provider's transmission
and distribution systems are connected to another system, or
a distribution substation where electricity is imported into the
state over a multijurisdictional retail provider's distribution
system.

(57) "Price ceiling unit" means the units issued at a fixed
price by the department for the purpose of limiting price
increases and funding further investments in greenhouse gas
reductions.

(58) "Program" means the greenhouse gas emissions cap
and invest program created by and implemented pursuant to
this chapter.

(59) "Program registry" means the data system in which
covered entities, opt-in entities, and general market partici-
pants are registered and in which compliance instruments are
recorded and tracked.

(60) "Registered entity" means a covered entity, opt-in
entity, or general market participant that has completed the
process for registration in the program registry.

(61) "Resilience" means the ability to prepare, mitigate
and plan for, withstand, recover from, and more successfully
adapt to adverse events and changing conditions, and reorga-
nize in an equitable manner that results in a new and better
condition.

(62) "Retire" means to permanently remove a compli-
ance instrument such that the compliance instrument may
never be sold, traded, or otherwise used again.

(63) "Specified source of electricity" or "specified
source" means a facility, unit, or asset controlling supplier
that is permitted to be claimed as the source of electricity
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delivered. The reporting entity must have either full or partial
ownership in the facility or a written power contract to pro-
cure electricity generated by that facility or unit or from an
asset controlling supplier at the time of entry into the transac-
tion to procure electricity.

(64) "Supplier" means a supplier of fuel in Washington
state as defined in RCW 70A.15.2200(5)(h)(i1).

(65) "Tribal lands" has the same meaning as defined in
RCW 70A.02.010.

(66) "Unspecified source of electricity" or "unspecified
source" means a source of electricity that is not a specified
source at the time of entry into the transaction to procure
electricity.

(67) "Voluntary renewable reserve account" means a
holding account maintained by the department from which
allowances may be retired for voluntary renewable electricity
generation, which is directly delivered to the state and has not
and will not be sold or used to meet any other mandatory
requirements in the state or any other jurisdiction, on behalf
of voluntary renewable energy purchasers or end users.

(68) "Vulnerable populations" has the same meaning as
defined in RCW 70A.02.010. [2022 ¢ 181 § 10; 2021 ¢ 316

§2.]

70A.65.020 Environmental justice review. (1) To
ensure that the program created in RCW 70A.65.060 through
70A.65.210 achieves reductions in criteria pollutants as well
as greenhouse gas emissions in overburdened communities
highly impacted by air pollution, the department must:

(a) Identify overburdened communities, which may be
accomplished through the department's process to identify
overburdened communities under chapter 70A.02 RCW;

(b) Deploy an air monitoring network in overburdened
communities to collect sufficient air quality data for the 2023
review and subsequent reviews of criteria pollutant reduc-
tions conducted under subsection (2) of this section; and

(c)(i) Within the identified overburdened communities,
analyze and determine which sources are the greatest contrib-
utors of criteria pollutants and develop a high priority list of
significant emitters.

(i1) Prior to listing any entity as a high priority emitter,
the department must notify that entity and share the data used
to rank that entity as a high priority emitter, and provide a
period of not less than 60 days for the covered entity to sub-
mit more recent data or other information relevant to the des-
ignation of that entity as a high priority emitter.

(2)(a) Beginning in 2023, and every two years thereafter,
the department must conduct a review to determine levels of
criteria pollutants, as well as greenhouse gas emissions, in the
overburdened communities identified under subsection (1) of
this section. This review must also include an evaluation of
initial and subsequent health impacts related to criteria pollu-
tion in overburdened communities. The department may con-
duct this evaluation jointly with the department of health.

(b) Once this review determines the levels of criteria pol-
lutants in an identified overburdened community, then the
department, in consultation with local air pollution control
authorities, must:

(i) Establish air quality targets to achieve air quality con-
sistent with whichever is more protective for human health:
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(A) National ambient air quality standards established by
the United States environmental protection agency; or

(B) The air quality experienced in neighboring commu-
nities that are not identified as overburdened;

(i1) Identify the stationary and mobile sources that are the
greatest contributors of those emissions that are either
increasing or not decreasing;

(iii) Achieve the reduction targets through adoption of
emission control strategies or other methods;

(iv) Adopt, along with local air pollution control author-
ities, stricter air quality standards, emission standards, or
emissions limitations on criteria pollutants, consistent with
the authority of the department provided under RCW
70A.15.3000, and may consider alternative mitigation
actions that would reduce criteria pollution by similar
amounts; and

(v) After adoption of the stricter air quality standards,
emission standards, or emissions limitations on criteria pol-
lutants under (b)(iv) of this subsection, issue an enforceable
order or the local air authority must issue an enforceable
order, as authorized under RCW 70A.15.1100, as necessary
to comply with the stricter standards or limitations and the
requirements of this section. The department or local air
authority must initiate the process, including provision of
notice to all relevant affected permittees or registered sources
and to the public, to adopt and implement an enforceable
order required under this subsection within six months of the
adoption of standards or limitations under (b)(iv) of this sub-
section.

(c) Actions imposed under this section may not impose
requirements on a permitted stationary source that are dispro-
portionate to the permitted stationary source's contribution to
air pollution compared to other permitted stationary sources
and other sources of criteria pollutants in the overburdened
community.

(3) An eligible facility sited after July 25, 2021, that
receives allowances under RCW 70A.65.110 must mitigate
increases in particulate matter in overburdened communities
due to its emissions.

(4)(a) The department must create and adopt a supple-
ment to the department's community engagement plan devel-
oped pursuant to chapter 70A.02 RCW. The supplement must
describe how the department will engage with overburdened
communities and vulnerable populations in:

(1) Identifying emitters in overburdened communities;
and

(i) Monitoring and evaluating criteria pollutant emis-
sions in those areas.

(b) The community engagement plan must include meth-
ods for outreach and communication with those who face
barriers, language or otherwise, to participation. [2022 ¢ 181
§5;2021 ¢ 316§ 3.]

70A.65.030 Environmental justice assessment. (1)
Each year or biennium, as appropriate, when allocating funds
from the carbon emissions reduction account created in RCW
70A.65.240, the climate commitment account created in
RCW 70A.65.260, the natural climate solutions account cre-
ated in RCW 70A.65.270, the climate investment account
created in RCW 70A.65.250, the air quality and health dis-
parities improvement account created in RCW 70A.65.280,
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the climate transit programs account created in RCW
46.68.500, or the climate active transportation account cre-
ated in RCW 46.68.490, or administering grants or programs
funded by the accounts, agencies shall conduct an environ-
mental justice assessment consistent with the requirements of
RCW 70A.02.060 and establish a minimum of not less than
35 percent and a goal of 40 percent of total investments that
provide direct and meaningful benefits to vulnerable popula-
tions within the boundaries of overburdened communities
through: (a) The direct reduction of environmental burdens in
overburdened communities; (b) the reduction of dispropor-
tionate, cumulative risk from environmental burdens, includ-
ing those associated with climate change; (c) the support of
community led project development, planning, and participa-
tion costs; or (d) meeting a community need identified by the
community that is consistent with the intent of this chapter or
RCW 70A.02.010.

(2) The allocation of funding under subsection (1) of this
section must adhere to the following principles, additional to
the requirements of RCW 70A.02.080: (a) Benefits and pro-
grams should be directed to areas and targeted to vulnerable
populations and overburdened communities to reduce state-
wide disparities; (b) investments and benefits should be made
roughly proportional to the health disparities that a specific
community experiences, with a goal of eliminating the dis-
parities; (c) investments and programs should focus on creat-
ing environmental benefits, including eliminating health bur-
dens, creating community and population resilience, and rais-
ing the quality of life of those in the community; and (d)
efforts should be made to balance investments and benefits
across the state and within counties, local jurisdictions, and
unincorporated areas as appropriate to reduce disparities by
location and to ensure efforts contribute to a reduction in dis-
parities that exist based on race or ethnicity, socioeconomic
status, or other factors.

(3) State agencies allocating funds or administering
grants or programs from the carbon emissions reduction
account created in RCW 70A.65.240, the climate commit-
ment account created in RCW 70A.65.260, the natural cli-
mate solutions account created in RCW 70A.65.270, the cli-
mate investment account created in RCW 70A.65.250, the air
quality and health disparities improvement account created in
RCW 70A.65.280, the climate transit programs account cre-
ated in RCW 46.68.500, or the climate active transportation
account created in RCW 46.68.490, must:

(a) Report annually to the environmental justice council
created in RCW 70A.02.110 regarding progress toward meet-
ing environmental justice and environmental health goals;

(b) Consider recommendations by the environmental
justice council; and

(c)(i) If the agency is not a covered agency subject to the
requirements of chapter 70A.02 RCW, create and adopt a
community engagement plan to describe how it will engage
with overburdened communities and vulnerable populations
in allocating funds or administering grants or programs from
the climate investment account.

(i) The plan must include methods for outreach and
communication with those who face barriers, language or
otherwise, to participation. [2022 ¢ 182 § 104; 2022 ¢ 181 §
13;2021 ¢ 316 § 4.]
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Reviser's note: This section was amended by 2022 ¢ 181 § 13 and by
2022 ¢ 182 § 104, each without reference to the other. Both amendments are
incorporated in the publication of this section under RCW 1.12.025(2). For
rule of construction, see RCW 1.12.025(1).

Intent—Effective date—2022 ¢ 182: See notes following RCW
70A.65.240.

70A.65.040 Environmental justice council—Duties.
(1) The environmental justice council created in RCW
70A.02.110 must provide recommendations to the legisla-
ture, agencies, and the governor in the development and
implementation of the program established in RCW
70A.65.060 through 70A.65.210, and the programs funded
from the carbon emissions reduction account created in RCW
70A.65.240, the climate commitment account created in
RCW 70A.65.260, the natural climate solutions account cre-
ated in RCW 70A.65.270, the climate investment account
created in RCW 70A.65.250, the climate transit programs
account created in RCW 46.68.500, and the climate active
transportation account created in RCW 46.68.490.

(2) In addition to the duties and authorities granted in
chapter 70A.02 RCW to the environmental justice council,
the environmental justice council must:

(a) Provide recommendations to the legislature, agen-
cies, and the governor in the development of:

(1) The program established in RCW 70A.65.060
through 70A.65.210 including, but not limited to, linkage
with other jurisdictions, protocols for establishing offset proj-
ects and securing offset credits, designation of emissions-
intensive and trade-exposed industries under RCW
70A.65.110, and administration of allowances under the pro-
gram; and

(i1) Investment plans and funding proposals for the pro-
grams funded from the climate investment account created in
RCW 70A.65.250 for the purpose of providing environmen-
tal benefits and reducing environmental health disparities
within overburdened communities;

(b) Provide a forum to analyze policies adopted under
this chapter to determine if the policies lead to improvements
within overburdened communities;

(c) Recommend procedures and criteria for evaluating
programs, activities, or projects;

(d) Recommend copollutant emissions reduction goals in
overburdened communities;

(e) Evaluate the level of funding provided to assist vul-
nerable populations, low-income individuals, and impacted
workers and the funding of projects and activities located
within or benefiting overburdened communities;

(f) Recommend environmental justice and environmen-
tal health goals for programs, activities, and projects funded
from the climate investment account, and review agency
annual reports on outcomes and progress toward meeting
these goals;

(g) Provide recommendations to implementing agencies
for meaningful consultation with vulnerable populations,
including community engagement plans under RCW
70A.65.020 and 70A.65.030; and

(h) Recommend how to support public participation
through capacity grants for participation.

(3) For the purpose of performing the duties under sub-
section (2) of this section, two additional tribal members are
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added to the council. [2022 ¢ 182 § 105; 2022 ¢ 181 § 14;
2021¢316§ 5.]

Reviser's note: This section was amended by 2022 ¢ 181 § 14 and by
2022 ¢ 182 § 105, each without reference to the other. Both amendments are

incorporated in the publication of this section under RCW 1.12.025(2). For
rule of construction, see RCW 1.12.025(1).

Intent—Effective date—2022 ¢ 182: See notes following RCW
70A.65.240.

70A.65.050 Governance structure. (1) The governor
shall establish a governance structure to implement the state's
climate commitment under the authority provided under this
chapter and other statutory authority to provide accountabil-
ity for achieving the state's greenhouse gas limits in RCW
70A.45.020, to establish a coordinated and strategic state-
wide approach to climate resilience, to build an equitable and
inclusive clean energy economy, and to ensure that the gov-
ernment provides clear policy and requirements, financial
tools, and other mechanisms to support achieving those lim-
its.

(2) The governance structure for implementing the
state's climate commitment must:

(a) Be holistic and address the needs, challenges, and
opportunities to meet the climate commitment;

(b) Address emission reductions from all relevant sectors
and sources by ensuring that emitters are responsible for
meeting targeted greenhouse gas reductions and that the gov-
ernment provides clear policy and requirements, financial
tools, and other mechanisms to support achieving those
reductions;

(c) Support an equitable transition for vulnerable popula-
tions and overburdened communities, including through
early and meaningful engagement of overburdened commu-
nities and workers to ensure the program achieves equitable
and just outcomes;

(d) Build increasing climate resilience for at-risk com-
munities and ecosystems through cross-sectoral coordina-
tion, strategic planning, and cohesive policies; and

(e) Apply the most current, accurate, and complete scien-
tific and technical information available to guide the state's
climate actions and strategies.

(3) The governance structure for implementing the
state's climate commitment must include, but not be limited
to, the following elements:

(a) A strategic plan for aligning existing law, rules, poli-
cies, programs, and plans with the state's greenhouse gas lim-
its, to the full extent allowed under existing authority;

(b) Common state policies, standards, and procedures for
addressing greenhouse gas emissions and climate resilience,
including grant and funding programs, infrastructure invest-
ments, and planning and siting decisions;

(c) A process for prioritizing and coordinating funding
consistent with strategic needs for greenhouse gas reductions,
equity and environmental justice, and climate resilience
actions;

(d) An updated statewide strategy for addressing climate
risks and improving resilience of communities and ecosys-
tems;

(e) A comprehensive community engagement plan that
addresses and mitigates barriers to engagement from vulner-
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able populations, overburdened communities, and other his-
torically or currently marginalized groups; and

(f) An analysis of gaps and conflicts in state law and pro-
grams, with recommendations for improvements to state law.

(4) The governor's office shall develop policy and bud-
get recommendations to the legislature necessary to imple-
ment the state's climate commitment by December 31, 2021,
in accordance with the purpose, principles, and elements in
subsections (1) through (3) of this section.

(5) Nothing in this section establishes or creates legal
authority for the department or any other state agency to
enact, adopt, issue an order, or in any way implement addi-
tional regulatory programs beyond what is provided for under
this chapter and other statutes. [2021 ¢ 316 § 7.]

70A.65.060 Cap on greenhouse gas emissions. (1) In
order to ensure that greenhouse gas emissions are reduced by
covered entities consistent with the limits established in
RCW 70A.45.020, the department must implement a cap on
greenhouse gas emissions from covered entities and a pro-
gram to track, verify, and enforce compliance through the use
of compliance instruments.

(2) The program must consist of:

(a) Annual allowance budgets that limit emissions from
covered entities, as provided in this section and RCW
70A.65.070 and 70A.65.080;

(b) Defining those entities covered by the program, and
those entities that may voluntarily opt into coverage under
the program, as provided in this section and RCW
70A.65.070 and 70A.65.080;

(c) Distribution of emission allowances, as provided in
RCW 70A.65.100, and through the allowance price contain-
ment provisions under RCW 70A.65.140 and 70A.65.150;

(d) Providing for offset credits as a method for meeting a
compliance obligation, pursuant to RCW 70A.65.170;

(e) Defining the compliance obligations of covered enti-
ties, as provided in chapter 316, Laws of 2021;

(f) Establishing the authority of the department to
enforce the program requirements, as provided in RCW
70A.65.200;

(g) Creating a climate investment account for the deposit
of receipts from the distribution of emission allowances, as
provided in RCW 70A.65.250;

(h) Providing for the transfer of allowances and recogni-
tion of compliance instruments, including those issued by
jurisdictions with which Washington has linkage agreements;

(i) Providing monitoring and oversight of the sale and
transfer of allowances by the department;

(j) Creating a price ceiling and associated mechanisms as
provided in RCW 70A.65.160; and

(k) Providing for the allocation of allowances to emis-
sions-intensive, trade-exposed industries pursuant to RCW
70A.65.110.

(3) The department shall consider opportunities to
implement the program in a manner that allows linking the
state's program with those of other jurisdictions. The depart-
ment must evaluate whether such linkage will provide for a
more cost-effective means for covered entities to meet their
compliance obligations in Washington while recognizing the
special characteristics of the state's economy, communities,
and industries. The department is authorized to enter into a
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linkage agreement with another jurisdiction after conducting
an environmental justice assessment and after formal notice
and opportunity for a public hearing, and when consistent
with the requirements of RCW 70A.65.210.

(4) During the 2022 regular legislative session, the
department must bring forth agency request legislation devel-
oped in consultation with emissions-intensive, trade-exposed
businesses, covered entities, environmental advocates, and
overburdened communities that outlines a compliance path-
way specific to emissions-intensive, trade-exposed busi-
nesses for achieving their proportionate share of the state's
emissions reduction limits through 2050.

(5) By December 1, 2027, and at least every four years
thereafter and in compliance with RCW 43.01.036, the
department must submit a report to the legislature that
includes a comprehensive review of the implementation of
the program to date, including but not limited to outcomes
relative to the state's emissions reduction limits, overbur-
dened communities, covered entities, and emissions-inten-
sive, trade-exposed businesses. The department must trans-
mit the report to the environmental justice council at the same
time it is submitted to the legislature.

(6) The department must bring forth agency request leg-
islation if the department finds that any provision of this
chapter prevents linking Washington's cap and invest pro-
gram with that of any other jurisdiction. [2021 ¢ 316 § 8.]

70A.65.070 Annual allowance budget and timelines.
(1)(a) The department shall commence the program by Janu-
ary 1, 2023, by determining an emissions baseline establish-
ing the proportionate share that the total greenhouse gas
emissions of covered entities for the first compliance period
bears to the total anthropogenic greenhouse gas emissions in
the state during 2015 through 2019, based on data reported to
the department under RCW 70A.15.2200 or provided as
required by this chapter, as well as other relevant data. By
October 1, 2022, the department shall adopt annual allow-
ance budgets for the first compliance period of the program,
calendar years 2023 through 2026, to be distributed from Jan-
uary 1, 2023, through December 31, 2026.

(b) By October 1, 2026, the department shall add to its
emissions baseline by incorporating the proportionate share
that the total greenhouse gas emissions of new covered enti-
ties in the second compliance period bear to the total anthro-
pogenic greenhouse gas emissions in the state during 2015
through 2019. In determining the addition to the baseline, the
department may exclude a year from the determination if the
department identifies that year to have been an outlier due to
a state of emergency. The department shall adopt annual
allowance budgets for the second compliance period of the
program, calendar years 2027 through 2030, that will be dis-
tributed from January 1, 2027, through December 31, 2030.

(c) By October 1, 2028, the department shall adopt by
rule the annual allowance budgets for calendar years 2031
through 2040.

(2) The annual allowance budgets must be set to achieve
the share of reductions by covered entities necessary to
achieve the 2030, 2040, and 2050 statewide emissions limits
established in RCW 70A.45.020, based on data reported to
the department under chapter 70A.15 RCW or provided as
required by this chapter. Annual allowance budgets must be
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set such that the use of offsets as compliance instruments,
consistent with RCW 70A.65.170, does not prevent the
achievement of the emissions limits established in RCW
70A.45.020. In so setting annual allowance budgets, the
department must reduce the annual allowance budget relative
to the limits in an amount equivalent to offset use, or in accor-
dance with a similar methodology adopted by the department.
The department must adopt annual allowance budgets for the
program on a calendar year basis that provide for progres-
sively equivalent reductions year over year. An allowance
distributed under the program, either directly by the depart-
ment under RCW 70A.65.110 through 70A.65.130 or
through auctions under RCW 70A.65.100, does not expire
and may be held or banked consistent with RCW
70A.65.100(6) and 70A.65.150(1).

(3) The department must complete evaluations by
December 31, 2027, and by December 31, 2035, of the per-
formance of the program, including its performance in reduc-
ing greenhouse gases. If the evaluation shows that adjust-
ments to the annual allowance budgets are necessary for cov-
ered entities to achieve their proportionate share of the 2030
and 2040 emission reduction limits identified in RCW
70A.45.020, as applicable, the department shall adjust the
annual allowance budgets accordingly. The department must
complete additional evaluations of the performance of the
program by December 31, 2040, and by December 31, 2045,
and make any necessary adjustments in the annual allowance
budgets to ensure that covered entities achieve their propor-
tionate share of the 2050 emission reduction limit identified
in RCW 70A.45.020. Nothing in this subsection precludes
the department from making additional adjustments to annual
allowance budgets as necessary to ensure successful achieve-
ment of the proportionate emission reduction limits by cov-
ered entities. The department shall determine and make pub-
lic the circumstances, metrics, and processes that would initi-
ate the public consideration of additional allowance budget
adjustments to ensure successful achievement of the propor-
tionate emission reduction limits.

(4) Data reported to the department under RCW
70A.15.2200 or provided as required by this chapter for 2015
through 2019 is deemed sufficient for the purpose of adopt-
ing annual allowance budgets and serving as the baseline by
which covered entities demonstrate compliance under the
first compliance period of the program. Data reported to the
department under RCW 70A.15.2200 or provided as required
by this chapter for 2023 through 2025 is deemed sufficient
for adopting annual allowance budgets and serving as the
baseline by which covered entities demonstrate compliance
under the second compliance period of the program.

(5) The legislature intends to promote a growing and sus-
tainable economy and to avoid leakage of emissions from
manufacturing to other jurisdictions. Therefore, the legisla-
ture finds that implementation of this section is contingent
upon the enactment of RCW 70A.65.110. [2022 ¢ 181 § 1;
2021 ¢316§9.]

70A.65.080 Program coverage. (1) A person is a cov-
ered entity as of the beginning of the first compliance period
and all subsequent compliance periods if the person reported
emissions under RCW 70A.15.2200 for any calendar year
from 2015 through 2019, or if additional data provided as
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required by this chapter indicates that emissions for any cal-
endar year from 2015 through 2019 equaled or exceeded any
of the following thresholds, or if the person is a first jurisdic-
tional deliverer and imports electricity into the state during
the compliance period:

(a) Where the person owns or operates a facility and the
facility's emissions equal or exceed 25,000 metric tons of car-
bon dioxide equivalent;

(b) Where the person is a first jurisdictional deliverer and
generates electricity in the state and emissions associated
with this generation equals or exceeds 25,000 metric tons of
carbon dioxide equivalent;

(c) Where the person is a first jurisdictional deliverer
importing electricity into the state and the cumulative annual
total of emissions associated with the imported electricity,
whether from specified or unspecified sources, exceeds
25,000 metric tons of carbon dioxide equivalent. In consulta-
tion with any linked jurisdiction to the program created by
this chapter, by October 1, 2026, the department, in consulta-
tion with the department of commerce and the utilities and
transportation commission, shall adopt by rule a methodol-
ogy for addressing imported electricity associated with a cen-
tralized electricity market;

(d) Where the person is a supplier of fossil fuel other
than natural gas and from that fuel 25,000 metric tons or more
of carbon dioxide equivalent emissions would result from the
full combustion or oxidation, excluding the amounts for fuel
products that are produced or imported with a documented
final point of delivery outside of Washington and combusted
outside of Washington; and

(e)(i) Where the person supplies natural gas in amounts
that would result in exceeding 25,000 metric tons of carbon
dioxide equivalent emissions if fully combusted or oxidized,
excluding the amounts for fuel products that are produced or
imported with a documented final point of delivery outside of
Washington and combusted outside of Washington, and
excluding the amounts: (A) Supplied to covered entities
under (a) through (d) of this subsection; and (B) delivered to
opt-in entities;

(i1)) Where the person who is not a natural gas company
and has a tariff with a natural gas company to deliver to an
end-use customer in the state in amounts that would result in
exceeding 25,000 metric tons of carbon dioxide equivalent
emissions if fully combusted or oxidized, excluding the
amounts: (A) Supplied to covered entities under (a) through
(d) of this subsection; and (B) the amounts delivered to opt-in
entities;

(iii) Where the person is an end-use customer in the state
who directly purchases natural gas from a person that is not a
natural gas company and has the natural gas delivered
through an interstate pipeline to a distribution system owned
by the purchaser in amounts that would result in exceeding
25,000 metric tons of carbon dioxide equivalent emissions if
fully combusted or oxidized, excluding the amounts: (A)
Supplied to covered entities under (a) through (d) of this sub-
section; and (B) delivered to opt-in entities.

(2) A person is a covered entity as of the beginning of the
second compliance period and all subsequent compliance
periods if the person reported emissions under RCW
70A.15.2200 or provided emissions data as required by this
chapter for any calendar year from 2023 through 2025, where
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the person owns or operates a waste to energy facility utilized
by a county and city solid waste management program and
the facility's emissions equal or exceed 25,000 metric tons of
carbon dioxide equivalent.

(3) A person is a covered entity beginning January 1,
2031, and all subsequent compliance periods if the person
reported emissions under RCW 70A.15.2200 or provided
emissions data as required by this chapter for any calendar
year from 2027 through 2029, where the person owns or
operates a railroad company, as that term is defined in RCW
81.04.010, and the railroad company's emissions equal or
exceed 25,000 metric tons of carbon dioxide equivalent.

(4) When a covered entity reports, during a compliance
period, emissions from a facility under RCW 70A.15.2200
that are below the thresholds specified in subsection (1) or (2)
of this section, the covered entity continues to have a compli-
ance obligation through the current compliance period. When
a covered entity reports emissions below the threshold for
each year during an entire compliance period, or has ceased
all processes at the facility requiring reporting under RCW
70A.15.2200, the entity is no longer a covered entity as of the
beginning of the subsequent compliance period unless the
department provides notice at least 12 months before the end
of the compliance period that the facility's emissions were
within 10 percent of the threshold and that the person will
continue to be designated as a covered entity in order to
ensure equity among all covered entities. Whenever a cov-
ered entity ceases to be a covered entity, the department shall
notify the appropriate policy and fiscal committees of the leg-
islature of the name of the entity and the reason the entity is
no longer a covered entity.

(5) For types of emission sources described in subsection
(1) of this section that begin or modify operation after Janu-
ary 1, 2023, and types of emission sources described in sub-
section (2) of this section that begin or modify operation after
2027, coverage under the program starts in the calendar year
in which emissions from the source exceed the applicable
thresholds in subsection (1) or (2) of this section, or upon for-
mal notice from the department that the source is expected to
exceed the applicable emissions threshold, whichever hap-
pens first. Sources meeting these conditions are required to
transfer their first allowances on the first transfer deadline of
the year following the year in which their emissions were
equal to or exceeded the emissions threshold.

(6) For emission sources described in subsection (1) of
this section that are in operation or otherwise active between
2015 and 2019 but were not required to report emissions for
those years under RCW 70A.15.2200 for the reporting peri-
ods between 2015 and 2019, coverage under the program
starts in the calendar year following the year in which emis-
sions from the source exceed the applicable thresholds in
subsection (1) of this section as reported pursuant to RCW
70A.15.2200 or provided as required by this chapter, or upon
formal notice from the department that the source is expected
to exceed the applicable emissions threshold for the first year
that source is required to report emissions, whichever hap-
pens first. Sources meeting these criteria are required to
transfer their first allowances on the first transfer deadline of
the year following the year in which their emissions, as
reported under RCW 70A.15.2200 or provided as required by
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this chapter, were equal to or exceeded the emissions thresh-
old.

(7) The following emissions are exempt from coverage
in the program, regardless of the emissions reported under
RCW 70A.15.2200 or provided as required by this chapter:

(a) Emissions from the combustion of aviation fuels;

(b) Emissions from watercraft fuels supplied in Wash-
ington that are combusted outside of Washington;

(c) Emissions from a coal-fired electric generation facil-
ity exempted from additional greenhouse gas limitations,
requirements, or performance standards under RCW
80.80.110;

(d) Carbon dioxide emissions from the combustion of
biomass or biofuels;

(e)(i) Motor vehicle fuel or special fuel that is used
exclusively for agricultural purposes by a farm fuel user. This
exemption is available only if a buyer of motor vehicle fuel or
special fuel provides the seller with an exemption certificate
in a form and manner prescribed by the department. For the
purposes of this subsection, "agricultural purposes" and
"farm fuel user" have the same meanings as provided in
RCW 82.08.865.

(i1) The department must determine a method for
expanding the exemption provided under (e)(i) of this sub-
section to include fuels used for the purpose of transporting
agricultural products on public highways. The department
must maintain this expanded exemption for a period of five
years, in order to provide the agricultural sector with a feasi-
ble transition period;

(f) Emissions from facilities with North American indus-
try classification system code 92811 (national security); and

(g) Emissions from municipal solid waste landfills that
are subject to, and in compliance with, chapter 70A.540
RCW.

(8) The department shall not require multiple covered
entities to have a compliance obligation for the same emis-
sions. The department may by rule authorize refineries, fuel
suppliers, facilities using natural gas, and natural gas utilities
to provide by agreement for the assumption of the compli-
ance obligation for fuel or natural gas supplied and com-
busted in the state. The department must be notified of such
an agreement at least 12 months prior to the compliance obli-
gation period for which the agreement is applicable.

(9)(a) The legislature intends to promote a growing and
sustainable economy and to avoid leakage of emissions from
manufacturing to other locations. The legislature further
intends to see innovative new businesses locate and grow in
Washington that contribute to Washington's prosperity and
environmental objectives.

(b) Consistent with the intent of the legislature to avoid
the leakage of emissions to other jurisdictions, in achieving
the state's greenhouse gas limits in RCW 70A.45.020, the
state, including lead agencies under chapter 43.21C RCW,
shall pursue the limits in a manner that recognizes that the sit-
ing and placement of new or expanded best-in-class facilities
with lower carbon emitting processes is in the economic and
environmental interests of the state of Washington.

(¢) In conducting a life-cycle analysis, if required, for
new or expanded facilities that require review under chapter
43.21C RCW, a lead agency must evaluate and attribute any
potential net cumulative greenhouse gas emissions resulting
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from the project as compared to other existing facilities or
best available technology including best-in-class facilities
and emerging lower carbon processes that supply the same
product or end use. The department may adopt rules to deter-
mine the appropriate threshold for applying this analysis.

(d) Covered emissions from an entity that is or will be a
covered entity under this chapter may not be the basis for
denial of a permit for a new or expanded facility. Covered
emissions must be included in the analysis undertaken pursu-
ant to (c) of this subsection. Nothing in this subsection
requires a lead agency or a permitting agency to approve or
issue a permit to a permit applicant, including to a new or
expanded fossil fuel project.

(e) A lead agency under chapter 43.21C RCW or a per-
mitting agency shall allow a new or expanded facility that is
a covered entity or opt-in entity to satisfy a mitigation
requirement for its covered emissions under chapter 316,
Laws 0f 2021 and under any greenhouse gas emission mitiga-
tion requirements for covered emissions under chapter
43.21C RCW by submitting to the department the number of
compliance instruments equivalent to its covered emissions
during a compliance period. [2022 ¢ 179 § 14; 2021 ¢ 316 §
10.]

70A.65.090 Requirements. (1) All covered entities
must register to participate in the program, following proce-
dures adopted by the department by rule.

(2) Entities registering to participate in the program must
describe any direct or indirect affiliation with other registered
entities.

(3) A person responsible for greenhouse gas emissions
that is not a covered entity may voluntarily participate in the
program by registering as an opt-in entity. An opt-in entity
must satisfy the same registration requirements as covered
entities. Once registered, an opt-in entity is allowed to partic-
ipate as a covered entity in auctions and must assume the
same compliance obligation to transfer compliance instru-
ments equal to their emissions at the appointed transfer dates.
An opt-in entity may opt out of the program at the end of any
compliance period by providing written notice to the depart-
ment at least six months prior to the end of the compliance
period. The opt-in entity continues to have a compliance obli-
gation through the current compliance period. An opt-in
entity is not eligible to receive allowances directly distributed
under RCW 70A.65.110, 70A.65.120, or 70A.65.130.

(4) A person that is not covered by the program and is
not a covered entity or opt-in entity may voluntarily partici-
pate in the program as a general market participant. General
market participants must meet all applicable registration
requirements specified by rule.

(5) Federally recognized tribes and federal agencies may
elect to participate in the program as opt-in entities or general
market participants.

(6) The department shall use a secure, online electronic
tracking system to: Register entities in the state program;
issue compliance instruments; track ownership of compli-
ance instruments; enable and record compliance instrument
transfers; facilitate program compliance; and support market
oversight.

(7) The department must use an electronic tracking sys-
tem that allows two accounts to each covered or opt-in entity:
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(a) A compliance account where the compliance instru-
ments are transferred to the department for retirement. Com-
pliance instruments in compliance accounts may not be sold,
traded, or otherwise provided to another account or person.

(b) A holding account that is used when a registered
entity is interested in trading allowances. Allowances in hold-
ing accounts may be bought, sold, transferred to another reg-
istered entity, or traded. The amount of allowances a regis-
tered entity may have in its holding account is constrained by
the holding limit as determined by the department by rule.
Information about the contents of each holding account,
including but not limited to the number of allowances in the
account, must be displayed on a regularly maintained and
searchable public website established and updated by the
department.

(8) Registered general market participants are each
allowed an account, to hold, trade, sell, or transfer allow-
ances.

(9) The department shall maintain an account for the pur-
pose of retiring allowances transferred by registered entities
and from the voluntary renewable reserve account.

(10) The department shall maintain a public roster of all
covered entities, opt-in entities, and general market partici-
pants on the department's public website.

(11) The department shall include a voluntary renewable
reserve account. [2021 ¢ 316§ 11.]

70A.65.100 Auctions of allowances. (1) Except as pro-
vided in RCW 70A.65.110, 70A.65.120, and 70A.65.130, the
department shall distribute allowances through auctions as
provided in this section and in rules adopted by the depart-
ment to implement these sections. An allowance is not a
property right.

(2)(a) The department shall hold a maximum of four auc-
tions annually, plus any necessary reserve auctions. An auc-
tion may include allowances from the annual allowance bud-
get of the current year and allowances from the annual allow-
ance budgets from prior years that remain to be distributed.
The department must transmit to the environmental justice
council an auction notice at least 60 days prior to each auc-
tion, as well as a summary results report and a postauction
public proceeds report within 60 days after each auction. The
department must communicate the results of the previous cal-
endar year's auctions to the environmental justice council on
an annual basis beginning in 2024.

(b) The department must make future vintage allowances
available through parallel auctions at least twice annually in
addition to the auctions through which current vintage allow-
ances are exclusively offered under (a) of this subsection.

(3) The department shall engage a qualified, independent
contractor to run the auctions. The department shall also
engage a qualified financial services administrator to hold the
bid guarantees, evaluate bid guarantees, and inform the
department of the value of bid guarantees once the bids are
accepted.

(4) Auctions are open to covered entities, opt-in entities,
and general market participants that are registered entities in
good standing. The department shall adopt by rule the
requirements for a registered entity to register and participate
in a given auction.

[Title 70A RCW—page 97|



70A.65.100

(a) Registered entities intending to participate in an auc-
tion must submit an application to participate at least 30 days
prior to the auction. The application must include the docu-
mentation required for review and approval by the depart-
ment. A registered entity is eligible to participate only after
receiving a notice of approval by the department.

(b) Each registered entity that elects to participate in the
auction must have a different representative. Only a represen-
tative with an approved auction account is authorized to
access the auction platform to submit an application or con-
firm the intent to bid for the registered entity, submit bids on
behalf of the registered entity during the bidding window, or
to download reports specific to the auction.

(5) The department may require a bid guarantee, payable
to the financial services administrator, in an amount greater
than or equal to the sum of the maximum value of the bids to
be submitted by the registered entity.

(6) To protect the integrity of the auctions, a registered
entity or group of registered entities with a direct corporate
association are subject to auction purchase and holding lim-
its. The department may impose additional limits if it deems
necessary to protect the integrity and functioning of the auc-
tions:

(a) A covered entity or an opt-in entity may not buy more
than 10 percent of the allowances offered during a single auc-
tion;

(b) A general market participant may not buy more than
four percent of the allowances offered during a single auction
and may not in aggregate own more than 10 percent of total
allowances to be issued in a calendar year;

(c) No registered entity may buy more than the entity's
bid guarantee; and

(d) No registered entity may buy allowances that would
exceed the entity's holding limit at the time of the auction.

(7)(a) For fiscal year 2023, upon completion and verifi-
cation of the auction results, the financial services adminis-
trator shall notify winning bidders and transfer the auction
proceeds to the state treasurer for deposit as follows: (i)
$127,341,000 must first be deposited into the carbon emis-
sions reduction account created in RCW 70A.65.240; and (ii)
the remaining auction proceeds to the climate investment
account created in RCW 70A.65.250 and the air quality and
health disparities improvement account created in RCW
70A.65.280.

(b) For fiscal year 2024, upon completion and verifica-
tion of the auction results, the financial services administrator
shall notify winning bidders and transfer the auction proceeds
to the state treasurer for deposit as follows: (i) $356,697,000
must first be deposited into the carbon emissions reduction
account created in RCW 70A.65.240; and (ii) the remaining
auction proceeds to the climate investment account created in
RCW 70A.65.250 and the air quality and health disparities
improvement account created in RCW 70A.65.280.

(c) For fiscal year 2025, upon completion and verifica-
tion of the auction results, the financial services administrator
shall notify winning bidders and transfer the auction proceeds
to the state treasurer for deposit as follows: (i) $366,558,000
must first be deposited into the carbon emissions reduction
account created in RCW 70A.65.240; and (ii) the remaining
auction proceeds to the climate investment account created in
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RCW 70A.65.250 and the air quality and health disparities
improvement account created in RCW 70A.65.280.

(d) For fiscal years 2026 through 2037, upon completion
and verification of the auction results, the financial services
administrator shall notify winning bidders and transfer the
auction proceeds to the state treasurer for deposit as follows:
(1) $359,117,000 per year must first be deposited into the car-
bon emissions reduction account created in RCW
70A.65.240; and (ii) the remaining auction proceeds to the
climate investment account created in RCW 70A.65.250 and
the air quality and health disparities improvement account
created in RCW 70A.65.280.

(e) The deposits into the carbon emissions reduction
account pursuant to (a) through (d) of this subsection must
not exceed $5,200,000,000 over the first 16 fiscal years and
any remaining auction proceeds must be deposited into the
climate investment account created in RCW 70A.65.250 and
the air quality and health disparities improvement account
created in RCW 70A.65.280.

(f) For fiscal year 2038 and each year thereafter, upon
completion and verification of the auction results, the finan-
cial services administrator shall notify winning bidders and
transfer the auction proceeds to the state treasurer for deposit
as follows: (i) 50 percent of the auction proceeds to the car-
bon emissions reduction account created in RCW
70A.65.240; and (ii) the remaining auction proceeds to the
climate investment account created in RCW 70A.65.250 and
the air quality and health disparities improvement account
created in RCW 70A.65.280.

(8) The department shall adopt by rule provisions to
guard against bidder collusion and minimize the potential for
market manipulation. A registered entity may not release or
disclose any bidding information including: Intent to partici-
pate or refrain from participation; auction approval status;
intent to bid; bidding strategy; bid price or bid quantity; or
information on the bid guarantee provided to the financial
services administrator. The department may cancel or restrict
a previously approved auction participation application or
reject a new application if the department determines that a
registered entity has:

(a) Provided false or misleading facts;

(b) Withheld material information that could influence a
decision by the department;

(c) Violated any part of the auction rules;

(d) Violated registration requirements; or

(e) Violated any of the rules regarding the conduct of the
auction.

(9) Records containing the following information are
confidential and are exempt from public disclosure in their
entirety:

(a) Bidding information as identified in subsection (8) of
this section;

(b) Information contained in the secure, online electronic
tracking system established by the department pursuant to
RCW 70A.65.090(6);

(c) Financial, proprietary, and other market sensitive
information as determined by the department that is submit-
ted to the department pursuant to this chapter;

(d) Financial, proprietary, and other market sensitive
information as determined by the department that is submit-
ted to the independent contractor or the financial services
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administrator engaged by the department pursuant to subsec-
tion (3) of this section; and

(e) Financial, proprietary, and other market sensitive
information as determined by the department that is submit-
ted to a jurisdiction with which the department has entered
into a linkage agreement pursuant to RCW 70A.65.210, and
which is shared with the department, the independent con-
tractor, or the financial services administrator pursuant to a
linkage agreement.

(10) Any cancellation or restriction approved by the
department under subsection (8) of this section may be per-
manent or for a specified number of auctions and the cancel-
lation or restriction imposed is not exclusive and is in addi-
tion to the remedies that may be available pursuant to chapter
19.86 RCW or other state or federal laws, if applicable.

(11) The department shall design allowance auctions so
as to allow, to the maximum extent practicable, linking with
external greenhouse gas emissions trading programs in other
jurisdictions and to facilitate the transfer of allowances when
the state's program has entered into a linkage agreement with
other external greenhouse gas emissions trading programs.
The department may conduct auctions jointly with linked
jurisdictions.

(12) In setting the number of allowances offered at each
auction, the department shall consider the allowances in the
marketplace due to the marketing of allowances issued as
required under RCW 70A.65.110, 70A.65.120, and
70A.65.130 in the department's determination of the number
of allowances to be offered at auction. The department shall
offer only such number of allowances at each auction as will
enhance the likelihood of achieving the goals of RCW
70A.45.020. [2022 ¢ 181 § 3; 2021 ¢ 316 § 12.]

70A.65.110 Allocation of allowances to emissions-
intensive, trade-exposed industries. (1) Facilities owned or
operated by a covered entity must receive an allocation of
allowances for the covered emissions at those facilities under
this subsection at no cost if the operations of the facility are
classified as emissions-intensive and trade-exposed, as deter-
mined by being engaged in one or more of the processes
described by the following industry descriptions and codes in
the North American industry classification system:

(a) Metals manufacturing, including iron and steel mak-
ing, ferroalloy and primary metals manufacturing, secondary
aluminum smelting and alloying, aluminum sheet, plate, and
foil manufacturing, and smelting, refining, and alloying of
other nonferrous metals, North American industry classifica-
tion system codes beginning with 331;

(b) Paper manufacturing, including pulp mills, paper
mills, and paperboard milling, North American industry clas-
sification system codes beginning with 322;

(c) Aerospace product and parts manufacturing, North
American industry classification system codes beginning
with 3364;

(d) Wood products manufacturing, North American
industry classification system codes beginning with 321;

(e) Nonmetallic mineral manufacturing, including glass
container manufacturing, North American industry classifi-
cation system codes beginning with 327;

(f) Chemical manufacturing, North American industry
classification system codes beginning with 325;
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(g) Computer and electronic product manufacturing,
including semiconductor and related device manufacturing,
North American industry classification system codes begin-
ning with 334;

(h) Food manufacturing, North American industry clas-
sification system codes beginning with 311;

(1) Cement manufacturing, North American industry
classification system code 327310;

(j) Petroleum refining, North American industry classifi-
cation system code 324110;

(k) Asphalt paving mixtures and block manufacturing
from refined petroleum, North American industry classifica-
tion system code 324121;

(1) Asphalt shingle and coating manufacturing from
refined petroleum, North American industry classification
system code 324122; and

(m) All other petroleum and coal products manufactur-
ing from refined petroleum, North American industry classi-
fication system code 324199.

(2) By July 1, 2022, the department must adopt by rule
objective criteria for both emissions' intensity and trade expo-
sure for the purpose of identifying emissions-intensive, trade-
exposed manufacturing businesses during the second compli-
ance period of the program and subsequent compliance peri-
ods. A facility covered by subsection (1)(a) through (m) of
this section is considered an emissions-intensive, trade-
exposed facility and is eligible for allocation of no cost allow-
ances as described in this section. In addition, any covered
party that is a manufacturing business that can demonstrate to
the department that it meets the objective criteria adopted by
rule is also eligible for treatment as emissions-intensive,
trade-exposed and is eligible for allocation of no cost allow-
ances as described in this section. In developing the objective
criteria under this subsection, the department must consider
the locations of facilities potentially identified as emissions-
intensive, trade-exposed manufacturing businesses relative to
overburdened communities.

(3)(a) For the first compliance period beginning in Janu-
ary 1, 2023, the annual allocation of no cost allowances for
direct distribution to a facility identified as emissions-inten-
sive and trade-exposed must be equal to the facility's baseline
carbon intensity established using data from 2015 through
2019, or other data as allowed under this section, multiplied
by the facility's actual production for each calendar year
during the compliance period. For facilities using the mass-
based approach, the allocation of no cost allowances shall be
equal to the facility's mass-based baseline using data from
2015 through 2019, or other data as allowed under this sec-
tion.

(b) For the second compliance period, beginning in Jan-
uary, 2027, and in each subsequent compliance period, the
annual allocation of no cost allowances established in (a) of
this subsection shall be adjusted according to the benchmark
reduction schedules established in (b)(ii) and (iii) and (e) of
this subsection multiplied by the facility's actual production
during the period. The department shall adjust the no cost
allocation of allowances and credits to an emissions-intensive
and trade-exposed facility to avoid duplication with any no
cost allowances transferred pursuant to RCW 70A.65.120
and 70A.65.130, if applicable.
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(i) For the purpose of this section, "carbon intensity"
means the amount of carbon dioxide equivalent emissions
from a facility in metric tons divided by the facility specific
measure of production including, but not limited to, units of
product manufactured or sold, over the same time interval.

(i1) If an emissions-intensive and trade-exposed facility
is not able to feasibly determine a carbon intensity bench-
mark based on its unique circumstances, the entity may elect
to use a mass-based baseline that does not vary based on
changes in production volumes. The mass-based baseline
must be based upon data from 2015 through 2019, unless the
emissions-intensive, trade-exposed facility can demonstrate
that there have been abnormal periods of operation that mate-
rially impacted the facility and the baseline period should be
expanded to include years prior to 2015. For each year during
the first four-year compliance period that begins January 1,
2023, these facilities must be awarded no cost allowances
equal to 100 percent of the facility's mass-based baseline. For
each year during the second four-year compliance period that
begins January 1, 2027, these facilities must be awarded no
cost allowances equal to 97 percent of the facility's mass-
based baseline. For each year during the third compliance
period that begins January 1, 2031, these facilities must be
awarded no cost allowances equal to 94 percent of the facil-
ity's mass-based baseline. Except as provided in (b)(iii) of
this subsection, if a facility elects to use a mass-based base-
line, it may not later convert to a carbon intensity benchmark
during the first three compliance periods.

(iii) A facility with a North American industry classifica-
tion system code beginning with 3364 that is utilizing a mass-
based baseline in (b)(ii) of this subsection must receive an
additional no cost allowance allocation under this section in
order to accommodate an increase in production that
increases its emissions above the baseline on a basis equiva-
lent in principle to those awarded to entities utilizing a carbon
intensity benchmark pursuant to this subsection (3)(b). The
department shall establish methods to award, for any annual
period, additional no cost allowance allocations under this
section and, if appropriate based on projected production, to
achieve a similar ongoing result through the adjustment of
the facility's mass-based baseline. An eligible facility under
this subsection that has elected to use a mass-based baseline
may not convert to a carbon intensity benchmark until the
next compliance period.

(c)(i) By September 15, 2022, each emissions-intensive,
trade-exposed facility shall submit its carbon intensity base-
line for the first compliance period to the department. The
carbon intensity baseline for the first compliance period must
use data from 2015-2019, unless the emissions-intensive,
trade-exposed facility can demonstrate that there have been
abnormal periods of operation that materially impacted the
facility and the baseline period should be expanded to include
years prior to 2015.

(i1) By November 15, 2022, the department shall review
and approve each emissions-intensive, trade-exposed facil-
ity's baseline carbon intensity for the first compliance period.

(d) During the first four-year compliance period that
begins January 1, 2023, each emissions-intensive, trade-
exposed facility must record its facility-specific carbon inten-
sity baseline based on its actual production.
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(e)(i) For the second four-year compliance period that
begins January 1, 2027, the second period benchmark for
each emissions-intensive, trade-exposed facility is three per-
cent below the first period baseline specified in (a), (b), and
(c) of this subsection.

(i1) For the third four-year compliance period that begins
January 1, 2031, the third period benchmark for each emis-
sions-intensive, trade-exposed facility is three percent lower
than the second period benchmark.

(f) Prior to the beginning of either the second, third, or
subsequent compliance periods, the department may make an
upward adjustment in the next compliance period's bench-
mark for an emissions-intensive, trade-exposed facility based
on the facility's demonstration to the department that addi-
tional reductions in carbon intensity or mass emissions are
not technically or economically feasible. The department
may base the upward adjustment applicable to an emissions-
intensive, trade-exposed facility in the next compliance
period on the facility's best available technology analysis.
The department shall by rule provide for emissions-intensive,
trade-exposed facilities to apply to the department for an
adjustment to the allocation for direct distribution of no cost
allowances based on its facility-specific carbon intensity
benchmark or mass emissions baseline. The department shall
make adjustments based on:

(1) A significant change in the emissions use or emis-
sions attributable to the manufacture of an individual good or
goods in this state by an emissions-intensive, trade-exposed
facility based on a finding by the department that an adjust-
ment is necessary to accommodate for changes in the manu-
facturing process that have a material impact on emissions;

(i1) Significant changes to an emissions-intensive, trade-
exposed facility's external competitive environment that
result in a significant increase in leakage risk; or

(iii) Abnormal operating periods when an emissions-
intensive, trade-exposed facility's carbon intensity has been
materially affected so that these abnormal operating periods
are either excluded or otherwise considered in the establish-
ment of the compliance period carbon intensity benchmarks.

(4)(a) By December 1, 2026, the department shall pro-
vide a report to the appropriate committees of the senate and
house of representatives that describes alternative methods
for determining the amount and a schedule of allowances to
be provided to facilities owned or operated by each covered
entity designated as an emissions-intensive, trade-exposed
facility from January 1, 2035, through January 1, 2050. The
report must include a review of global best practices in ensur-
ing against emissions leakage and economic harm to busi-
nesses in carbon pricing programs and describe alternative
methods of emissions performance benchmarking and mass-
based allocation of no cost allowances. At a minimum, the
department must evaluate benchmarks based on both carbon
intensity and mass, as well as the use of best available tech-
nology as a method for compliance. In developing the report,
the department shall form an advisory group that includes
representatives of the manufacturers listed in subsection (1)
of this section.

(b) If the legislature does not adopt a compliance obliga-
tion for emissions-intensive, trade-exposed facilities by
December 1, 2027, those facilities must continue to receive
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allowances as provided in the third four-year compliance
period that begins January 1, 2031.

(5) If the actual emissions of an emissions-intensive,
trade- exposed facility exceed the facility's no cost allow-
ances assigned for that compliance period, it must acquire
additional compliance instruments such that the total compli-
ance instruments transferred to its compliance account con-
sistent with chapter 316, Laws of 2021 equals emissions
during the compliance period. An emissions-intensive, trade-
exposed facility must be allowed to bank unused allowances,
including for future sale and investment in best available
technology when economically feasible. The department
shall limit the use of offset credits for compliance by an emis-
sions-intensive, trade-exposed facility, such that the quantity
of'no cost allowances plus the provision of offset credits does
not exceed 100 percent of the facility's total compliance obli-
gation over a compliance period.

(6) The department must withhold or withdraw the rele-
vant share of allowances allocated to a covered entity under
this section in the event that the covered entity ceases produc-
tion in the state and becomes a closed facility. In the event an
entity curtails all production and becomes a curtailed facility,
the allowances are retained but cannot be traded, sold, or
transferred and are still subject to the emission reduction
requirements specified in this section. An owner or operator
of a curtailed facility may transfer the allowances to a new
operator of the facility that will be operated under the same
North American industry classification system codes. If the
curtailed facility becomes a closed facility, then all unused
allowances will be transferred to the emissions containment
reserve. A curtailed facility is not eligible to receive free
allowances during a period of curtailment. Any allowances
withheld or withdrawn under this subsection must be trans-
ferred to the emissions containment reserve.

(7) An owner or operator of more than one facility
receiving no cost allowances under this section may transfer
allowances among the eligible facilities.

(8) Rules adopted by the department under this section
must include protocols for allocating allowances at no cost to
an eligible facility built after July 25, 2021. The protocols
must include consideration of the products and criteria pollut-
ants being produced by the facility, as well as the local envi-
ronmental and health impacts associated with the facility. For
a facility that is built on tribal lands or is determined by the
department to impact tribal lands and resources, the protocols
must be developed in consultation with the affected tribal
nations. [2021 ¢ 316 § 13.]

70A.65.120 Allocation of allowances to electric utili-
ties. (1) The legislature intends by this section to allow all
consumer-owned electric utilities and investor-owned elec-
tric utilities subject to the requirements of chapter 19.405
RCW, the Washington clean energy transformation act, to be
eligible for allowance allocation as provided in this section in
order to mitigate the cost burden of the program on electricity
customers.

(2)(a) By October 1, 2022, the department shall adopt
rules, in consultation with the department of commerce and
the utilities and transportation commission, establishing the
methods and procedures for allocating allowances for con-
sumer-owned and investor-owned electric utilities. The rules
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must take into account the cost burden of the program on
electricity customers.

(b) By October 1, 2022, the department shall adopt an
allocation schedule by rule, in consultation with the depart-
ment of commerce and the utilities and transportation com-
mission, for the first compliance period for the provision of
allowances at no cost to consumer-owned and investor-
owned electric utilities. This allocation must be consistent
with a forecast, that is approved by the appropriate governing
board or the utilities and transportation commission, of each
utility's supply and demand, and the cost burden resulting
from the inclusion of the covered entities in the first compli-
ance period.

(c) By October 1, 2026, the department shall adopt an
allocation schedule by rule, in consultation with the depart-
ment of commerce and the utilities and transportation com-
mission, for the provision of allowances for the second com-
pliance period at no cost to consumer-owned and investor-
owned electric utilities. This allocation must be consistent
with a forecast, that is approved by the appropriate governing
board or the utilities and transportation commission, of each
utility's supply and demand, and the cost burden resulting
from the inclusion of covered entities in the second compli-
ance period. The allowances included in this schedule must
reflect the increased scope of coverage in the electricity sec-
tor relative to the program budget of allowances established
in 2022.

(d) By October 1, 2028, the department shall adopt an
allocation schedule by rule, in consultation with the depart-
ment of commerce and the utilities and transportation com-
mission, for the provision of allowances at no cost to con-
sumer-owned and investor-owned electric utilities for the
compliance periods contained within calendar years 2031
through 2045. This allocation must be consistent with a fore-
cast, that is approved by the appropriate governing board or
the utilities and transportation commission, of each utility's
supply and demand, and the cost burden resulting from the
inclusion of the covered entities in the compliance periods.
The rule developed under this subsection (2)(d) may pre-
scribe an amount of allowances allocated at no cost that must
be consigned to auction by consumer-owned and investor-
owned electric utilities. However, utilities may use allow-
ances for compliance equal to their covered emissions in any
calendar year they were not subject to potential penalty under
RCW 19.405.090. Under no circumstances may utilitie