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Halverson, Beth

From: Gutierrez, Aaron
Sent: Friday, December 13, 2019 3:12 PM
To: @SCPP Members
Cc: @SCPP Assistants
Subject: SCPP:  Policy Analysis of WSIB Proposal
Attachments: Gutierrez-WSIB.Bill.Draft.Invest.Opt.TDF-With.Bill.Draft.Attached.pdf

Members of the Select Committee on Pension Policy,  
 
At the November SCPP meeting, staff was asked to analyze WSIB’s proposal, and submit that analysis via email when 
ready.  The policy analysis is attached.  The actuarial analysis is still in process.  We will forward the actuarial analysis to 
you as soon as it is complete.   
 
Please contact me if you have any questions.   
 
Thank you, 
 
Aaron Gutierrez, MPA, JD 
Senior Policy Analyst  

Office of the State Actuary 
P.O. Box 40914 
Olympia, Washington 98504‐0914 
http://osa.leg.wa.gov/ 
Phone 360.786.6152  
Fax 360.586.8135 
 
“Supporting financial security for generations.” 
 
This e‐mail, related attachments, and any response may be subject to public disclosure under state law (Chapter 42.56 
RCW). 
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WSIB Bill Draft:   
Investment Options for Target Date Funds 

(Plans 3 and DCP) 

Issue Summary 
At the November Select Committee on Pension Policy (SCPP) meeting, staff was instructed to 
analyze the final proposal prepared by the Washington State Investment Board (WSIB), and 
report back via email.  This report contains that analysis.   

The proposal, as shown in the attached bill draft, would allow the asset mix of Target Date 
Funds (TDFs) to include investment in the Total Allocation Portfolio (TAP) in both the Plans 3, 
and the Deferred Compensation Program (DCP).   

Background 

Current Situation 
The following terms are difficult to define without reference to other key terms.  Thus, it may 
help to read this section as a whole. 

Statute provides WSIB with general authority to develop investment options for participants.1   

The Public Employees’ Retirement System (PERS) Plan 3, the School Employees’ Retirement 
System (SERS) Plan 3, and the Teachers’ Retirement System (TRS) Plan 3 (collectively 
referred to as the Plans 3) have both a Defined Benefit (DB) and Defined Contribution (DC) 
component.  The DC component is at issue here, as members can choose to self-direct their 
investments (which includes TDFs as an option) or have their money invested by WSIB (via the 
TAP).2   

The DCP is an optional plan that state employees, and many local government employees can 
participate in.  It is functionally similar to the DC portion of the Plans 3 but lacks one of the 
investment options (DCP members cannot invest in the TAP).   

TDFs (also called Retirement Strategy Funds) are some of the investment options available for 
members of the Plans 3 and the DCP.  Participants can pick a retirement date, and the asset 
mix of the fund will transition over time from more aggressive (but generally riskier) 
investments in the early years, to less aggressive (and generally safer) investments as the 

 
1See e.g., RCW 43.33A.135 and 43.33A.190. 
2See the DRS Website for more information. 

mailto:aaron.gutierrez@leg.wa.gov
https://app.leg.wa.gov/RCW/default.aspx?cite=43.33A.135
https://app.leg.wa.gov/RCW/default.aspx?cite=43.33A.190
https://www.drs.wa.gov/plan3/investments.htm
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 member gets closer to retirement.  Members who do not select an option are defaulted into a 
TDF aligned with their expected retirement date. 

The Commingled Trust Fund (CTF) holds all the assets of the Plans 1 and 2, as well as the DB 
portions of the Plans 3.  It also holds any DC funds that Plans 3 members have chosen to 
invest in the TAP.  Statute allows WSIB to mix these assets together for investment purposes.3 

The TAP is nearly synonymous with the CTF.  Essentially, it is an administrative mechanism 
created to allow Plans 3 members to invest in the CTF.  Please note that DCP participants 
cannot invest in the TAP/CTF.   

The CTF, and by extension the TAP, is invested in a variety of assets, including: 

 Public markets.  

 Public equity. 

 Fixed income. 

 Private markets. 

 Private equity. 

 Real estate. 

 Tangible assets. 

As of June 30, 2019, the proportion of TAP/CTF assets invested in private markets was 
approximately 35 percent.4 

Analysis of private markets, and the investment of public funds in private markets, is largely 
beyond the scope of this paper.  We can, however, note three things that may be helpful: 

 Private markets generally provide the opportunity for higher returns at greater 
risk.   

 WSIB is a leader in utilizing private markets for the investment of pension 
funds.   

 Private equity, and the investment of public funds in private equity, are the 
subject of some controversy.5 

  

 
3RCW 43.33A.170. 
4See the WSIB website for more details.   
5See, for example, some recent articles: 

• 4 Key Takeaways From Congress' Private Equity Hearing. 
• Higher Risk, Higher Returns?  New CalPERS Strategy Would Use Non-Public Employees. 
• They're The Biggest Investors In Private Equity.  Now They're Asking The SEC To Step In.  

mailto:aaron.gutierrez@leg.wa.gov
https://app.leg.wa.gov/RCW/default.aspx?cite=43.33A.170
https://www.sib.wa.gov/financial/io.asp
https://pitchbook.com/news/articles/4-key-takeaways-from-congress-private-equity-hearing
https://www.modbee.com/news/california/article227791054.html
https://www.institutionalinvestor.com/article/b1d3glzgg162cj/They-re-the-Biggest-Investors-in-Private-Equity-Now-They-re-Asking-the-SEC-to-Step-In
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 WSIB Proposal 
The attached bill draft does three main things:  

 Allows the asset mix of the TDFs offered by WSIB for both Plans 3 and DCP to 
include the TAP. 

 Changes the required frequency of portfolio valuations from monthly, to not 
less than monthly. 

 Expands the limitation of liability for state actors related to the investment 
portion of the DCP (see below for more information on liability limitations).   

Sectional   

Section 1:  Finding/Intent (New) 
 States that the Legislature: 

 Finds that including the CTF in the asset mix would provide 
members broader investment exposure. 

 Intends to confirm participant access to a broader scope of assets. 

Section 2:  Modifies Plans 3 Statute (41.34.060) 
 Allows the asset mix of the TDFs offered by WSIB to include the commingled 

funds authorized under law.   

 Changes the required frequency of valuations of the portfolios mentioned 
above from "monthly" to "not less frequently than monthly". 

Section 3:  Modifies Plans 3 Statute (41.34.140) 
 This appears to be a housekeeping change.  Removes the word "monthly" in 

two references to the portfolio valuations mentioned above.   

 For reference, this section of statute limits the liability of certain 
employees when crediting rates based on the monthly valuations in 
Section 2 of the bill.  Section 2 changes the valuation frequency, 
and this subsection strikes the word "monthly" in two places to 
bring it in line. 

Section 4:  Modifies DCP Statute (41.50.770) 
 Allows the asset mix of the TDFs offered by WSIB to include the commingled 

funds authorized under law. 

 Changes required frequency of valuations of any funds or portions requiring 
valuation to "no less than monthly".   

 Allows WSIB to delegate powers and duties in this subsection to a third party. 

mailto:aaron.gutierrez@leg.wa.gov
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  States that any declared unit values, frequency of valuations, and internal 
procedures shall be the sole discretion of the WSIB. 

Section 5:  Modifies DCP Statute (41.50.780) 
 Adds a reference to 43.33A.170 (the statute that allows commingling of 

funds for investment purposes).   

 For reference, this subsection allows WSIB to invest the DCP 
principal account in accordance with certain statutes, and this adds 
the CTF statute to the list.   

 Creates additional limitation of liability for state actors in relation to the DCP, 
with respect to unit valuations, rates of return, and any other action.   

Limitations of Liability 
In general, the bill draft expands the limitations of liability for state actors as it relates to the 
DCP by copying the limitation of liability in the Plans 3 chapter.   

Given the interweaving of various provisions, it may be beneficial to break them down 
separately in the following table.  Note the similarities between rows 7 to 8, and 11 to 12. 

mailto:aaron.gutierrez@leg.wa.gov
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 Bill 
Draft 

Current 
Law Statute Chapter Entity Not Liable For 

1  X 43.33A.070 WSIB Members of State 
Investment Board 

Negligence, default, or failure 
of any other person or member 
of the board to perform the 
duties of the member's office 

2  X 43.33A.070 WSIB Members of State 
Investment Board 

Cannot be considered an 
insurer of the funds or assets 
of any trust 

3  X 43.33A.070 WSIB Nonvoting members 

Actions performed with the 
exercise of reasonable 
diligence within the scope of 
the member's authorized 
duties 

4  X 41.50.145 DRS/DCP Department of Retirement 
Systems 

Employer error resulting in loss 
of investment return.  Note:  
States that DRS is liable for 
departmental error resulting in 
loss of investment return 

5  X 41.34.140 Plans 3 

State Board or 
commission, agency, or 
any officer, employee or 
member thereof 

Loss or deficiency resulting 
from participant investment of 
Plans 3 funds 

6  X 41.34.140 Plans 3 

Department, director, 
employee, State 
Investment Board, nor 
any officer, employee, or 
member thereof 

Loss or deficiency resulting 
from the default investment 
option, or reasonable efforts to 
implement investment 
directions 

7  X 41.34.140 Plans 3 
State Investment Board, 
or any officer, employee, 
or member thereof 

Declared monthly unit values 
or crediting rates of return, or 
any other exercise of powers, 
duties, or discretion 

8  X 41.34.140 Plans 3 Department, officer or 
employee thereof 

Crediting rates of return 
consistent with WSIB's 
declaration of monthly unit 
values 

9  X 41.50.780 DRS/DCP 

State board, commission, 
agency, or any officer, 
employee, or member 
thereof 

Loss or deficiency resulting 
from participant investment of 
DCP funds 

10  X 41.50.780 DRS/DCP 

Department, director, or 
any employee, or the 
State Investment Board, 
nor any officer, employee, 
or member thereof 

Loss or deficiency resulting 
from reasonable efforts to 
implement investment 
directions 

11 X   41.50.780 DRS/DCP 

State Investment 
Board, or any officer, 
employee, or member 
thereof 

Declared monthly unit values 
or crediting rates of return, or 
any other exercise of powers, 
duties, or discretion 

12 X   41.50.780 DRS/DCP 
Department, or any 
officer or employee 
thereof 

Crediting rates of return 
consistent with WSIB's 
declaration of monthly unit 
values 

mailto:aaron.gutierrez@leg.wa.gov
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 Policy Analysis 

Caveat 
The proposal and bill draft are all about investment policy.  Investment policy is not something 
typically addressed by the SCPP and is outside SCPP staff's expertise.  As a result, staff is 
relying on WSIB as the investor of funds and the Department of Retirement Systems (DRS) as 
the administrator of the plans for interpretation of the bill and some of the analysis. 

For example, statute provides WSIB with broad authority in multiple areas related to the 
investment of retirement funds.  Comparatively little is set in statute; the CTF is not defined in 
statute; nor is the TAP.  Instead, statute grants WSIB broad authority to commingle funds for 
investment purposes,6 and explicitly allows members to have their Plans 3 funds invested by 
WSIB.7  Thus, interpretation of the bill draft language requires the reader to make some 
inferences, or rely on WSIB's stated intent and interpretation that the bill would allow the 
TDFs to include some investment in the TAP.8   

Similarly, it is unclear whether or not a statutory change is required before WSIB can enact 
the underlying proposal since WSIB has broad authority to develop participant investment 
options9 in consultation with DRS.10  Ultimately, WSIB has said that yes, this proposal does 
require a statutory change.11   

Legal Analysis 
With any issue before the committee, SCPP staff considers whether or not the issue or 
proposal will have any state or federal legal implications.  If so, staff may comment on it, or 
follow up with experts as needed.  In this case, SCPP staff is relying on statements from WSIB 
that this bill draft has been sufficiently analyzed by their legal staff.   

Policy Considerations 
The Revised Code of Washington (RCW) 43.34.010 states that the purpose of the defined 
contribution portion of the Plans 3 is to increase portability (i.e., transition into other public or 
private employment) and increase employee options for addressing their retirement needs.  
While the purpose behind the DCP was not codified, the enacting legislation contained a 
similar statement.12   

 
6RCW 43.33A.170. 
7RCW 41.34.060. 
8For example, RCW 41.34.060 creates three separate Plan 3 portfolios; one each for PERS, SERS, and TRS, and says that 

when the members elect to have WSIB invest their funds PERS funds must be invested in the PERS portfolio, and so forth.  
Thus, so long as those three portfolios are invested the same fund (i.e., in the CTF), the TDFs can include investment in the 
CTF.   

9RCW 43.33A.010, 41.34.130, 43.33A.190.  See also RCW 43.33A.135 which applies to the Guaranteed Education Tuition 
Program.   

10RCW 41.34.130(1). 
11See the WSIB presentation at the November SCPP meeting. 
12Please note that Chapter 239, Laws of 1995 created both TRS 3, and the DCP.  The intent section seems to have applied 

to both.   

mailto:aaron.gutierrez@leg.wa.gov
https://app.leg.wa.gov/RCW/default.aspx?cite=43.34.010
https://app.leg.wa.gov/RCW/default.aspx?cite=43.33A.170
https://app.leg.wa.gov/RCW/default.aspx?cite=41.34.060
https://apps.leg.wa.gov/RCW/default.aspx?cite=43.33A.010
https://apps.leg.wa.gov/RCW/default.aspx?Cite=41.34.130
https://app.leg.wa.gov/RCW/default.aspx?cite=43.33A.190
https://app.leg.wa.gov/RCW/default.aspx?cite=43.33A.135
https://app.leg.wa.gov/committeeschedules/Home/Document/207517#toolbar=0&navpanes=0
http://lawfilesext.leg.wa.gov/biennium/1995-96/Pdf/Bills/Session%20Laws/House/1206-S.SL.pdf?cite=1995%20c%20239%20%C2%A7%20314.
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 Depending on your perspective and view of private equity, policy makers could see the bill 
draft as expanding options, modifying current options, or limiting options.   

 Members of the Plans 3 can currently only take advantage of private markets 
if they participate in the TAP, so allowing the TDFs to have access to private 
markets could be viewed by policy makers as expanding options.   

 Members of the DCP cannot take any advantage of private markets, so 
allowing this access through the TDFs could be viewed as expanding options. 

 Increased exposure to private markets could impact the rate of return on 
member funds in either a positive or negative way depending on market 
performance.  Thus, increasing the exposure could be viewed by policy 
makers as a welcome opportunity, an unnecessary risk, or somewhere in 
between. 

 As noted above, private equity is the subject of some controversy, and some 
participants may have ideological objections to investing in it.  Right now, only 
one of the investment options available to members includes investments in 
private equity.  Under the proposal, many (or most, depending on how WSIB 
structures it) of the investment options will have exposure to private equity.  
Thus, this could be viewed by policy makers as limiting options.   

Under current law, WSIB must establish investment policies aimed at maximizing returns at a 
prudent level of risk.13  According to WSIB, this proposal is expected to benefit members by 
providing higher risk-adjusted returns in the long run, which is consistent with that 
mandate.14 

Actuarial Analysis 
The Office of the State Actuary is currently performing actuarial analysis on the bill draft, and 
staff will update the SCPP when the analysis is complete.   

Conclusion 
Investment policy is largely outside of SCPP staff's expertise, so staff is relying on WSIB as the 
investor of funds and DRS as the administrator of the plans for interpretation of the bill and 
some of the analysis. 

The bill draft provides Plans 3 and DCP members with additional ways to invest in private 
markets.  According to WSIB, this is expected to benefit participants by providing higher risk-
adjusted returns in the long run.  However, the investment of retirement funds in private 
markets and private equity can be controversial, and some participants or policy makers may 
object to the expansion of private market investing through the TDFs.   

Actuarial Analysis is pending, and staff will update the Committee when it is available. 

O:\SCPP\2019\Correspondence\Gutierrez-WSIB.Bill.Draft.Invest.Opt.TDF.docx 

 
13RCW 43.33A.110. 
14See WSIB's presentation to the SCPP in November 2019, available here. 

mailto:aaron.gutierrez@leg.wa.gov
https://app.leg.wa.gov/RCW/default.aspx?cite=43.33A.110
https://app.leg.wa.gov/committeeschedules/Home/Documents/26141
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Attachment 

WSIB Bill Draft 
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AN ACT Relating to the retirement strategy funds in the plan 3 

and the deferred compensation programs.  

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

NEW SECTION Sec. 1. The legislature finds that participants in 

the retirement strategy funds of the deferred compensation and plan 

3 defined contribution plans would gain broader investment exposure 

to a diversified asset mix by including the state investment board’s 

commingled pension fund in the asset mix. It is the intent of the 

legislature to confirm participant access to a broader scope of 

assets.  

Sec. 2.  RCW 41.34.060 and 2011 c 80 s 2 are each amended to 

read as follows: 

RCW Caption:  Members' accounts—Investment—Election. 

(1) Members may select investments as provided in subsections 

(2) and (4) of this section. If a member of the public employees' 

retirement system entering plan 3 under RCW 41.40.785, a member of 

the teachers' retirement system entering plan 3 under RCW 41.32.835, 

or a member of the school employees' retirement system entering plan 

3 under RCW 41.35.610 does not select investments, the member's 

account shall be invested in the default investment option of the 

retirement strategy fund that is closest to the retirement target 

date of the member. Retirement strategy fund means one of several 

diversified asset allocation portfolios managed by investment 

advisors under contract to the state investment board. The asset mix 

of the portfolios adjusts over time depending on a target retirement 

date. The retirement strategy fund asset mix may include investment 

in state investment board commingled funds as authorized in RCW 

43.33A.170. 

(2) Members may elect to have their account invested by the 

state investment board. In order to reduce transaction costs and 
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address liquidity issues, based upon recommendations of the state 

investment board, the department may require members to provide up 

to ninety days' notice prior to moving funds from the state 

investment board portfolio to self-directed investment options 

provided under subsection (4) of this section. 

(a) For members of the retirement system as provided for in 

chapter 41.32 RCW of plan 3, investment shall be in the same 

portfolio as that of the teachers' retirement system combined plan 2 

and 3 fund under RCW 41.50.075(2). 

(b) For members of the retirement system as provided for in 

chapter 41.35 RCW of plan 3, investment shall be in the same 

portfolio as that of the school employees' retirement system 

combined plan 2 and 3 fund under RCW 41.50.075(4). 

(c) For members of the retirement system as provided for in 

chapter 41.40 RCW of plan 3, investment shall be in the same 

portfolio as that of the public employees' retirement system 

combined plan 2 and 3 fund under RCW 41.50.075(3). 

 (3) The state investment board shall declare monthly unit 

values not less frequently than monthly for the portfolios or funds, 

or portions thereof, utilized under subsection(2)(a), (b), and (c) 

of this section. The declared values shall be an approximation of 

portfolio or fund values, based on internal procedures of the state 

investment board. Such declared unit values and internal procedures 

shall be in the sole discretion of the state investment board. The 

state investment board may delegate any of the powers and duties 

under this subsection, including discretion, pursuant to RCW 

43.33A.030. Member accounts shall be credited by the department with 

a rate of return based on changes to such unit values. 

(4) Members may elect to self-direct their investments as set 

forth in RCW 41.34.130 and 43.33A.190. 

[2011 c 80 § 2; 2001 c 180 § 2; 2000 c 247 § 404; 1999 c 265 § 1; 

1998 c 341 § 303; 1996 c 39 § 15; 1995 c 239 § 206.] 
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Sec. 3.  RCW 41.34.140 and 2011 c 80 s 3 are each amended to 

read as follows: 

RCW Caption:  Liability for loss or deficiencies—Limitations. 

(1) A state board or commission, agency, or any officer, 

employee, or member thereof is not liable for any loss or deficiency 

resulting from member defined contribution investments selected, 

made, or required pursuant to RCW 41.34.060 (1), (2), or (4).  

(2) Neither the department, nor director or any employee, nor 

the state investment board, nor any officer, employee, or member 

thereof is liable for any loss or deficiency resulting from a member 

investment in the default option pursuant to RCW 41.34.060(1) or 

reasonable efforts to implement investment directions pursuant to 

RCW 41.34.060 (1), (2), or (4). 

(3) The state investment board, or any officer, employee, or 

member thereof is not liable with respect to any declared monthly 

unit valuations or crediting of rates of return, or any other 

exercise of powers or duties, including discretion, under RCW 

41.34.060(3). 

(4) The department, or any officer or employee thereof, is not 

liable for crediting rates of return which are consistent with the 

state investment board's declaration of monthly unit valuations 

pursuant to RCW 41.34.060(3). 

[2011 c 80 § 3; 2010 1st sp.s. c 7 § 35; 1999 c 265 § 2; 1998 c 341 

§ 308.] 

Sec. 4.  RCW 41.50.770 and 2016 c 112 s 1 are each amended to 

read as follows: 

RCW Caption:  Deferred compensation plans. 

(1) "Employee" as used in this section and RCW 41.50.780 

includes all full-time, part-time, and career seasonal employees of 

the state, a county, a municipality, or other political subdivision 

of the state, whether or not covered by civil service; elected and 

appointed officials of the executive branch of the government, 

including full-time members of boards, commissions, or committees; 
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justices of the supreme court and judges of the court of appeals and 

of the superior and district courts; and members of the state 

legislature or of the legislative authority of any county, city, or 

town. 

(2) The state, through the department, and any county, 

municipality, or other political subdivision of the state acting 

through its principal supervising official or governing body is 

authorized to contract with an employee to defer a portion of that 

employee's income, which deferred portion shall in no event exceed 

the amount allowable under 26 U.S.C. Sec. 401(a) or 457, and deposit 

or invest such deferred portion in a credit union, savings and loan 

association, bank, or mutual savings bank or purchase life 

insurance, shares of an investment company, individual securities, 

or fixed and/or variable annuity contracts from any insurance 

company or any investment company licensed to contract business in 

this state. 

(3) Beginning no later than January 1, 2017, all persons newly 

employed by the state on a full-time basis who are eligible to 

participate in a deferred compensation plan under 26 U.S.C. Sec. 457 

shall be enrolled in the state deferred compensation plan unless the 

employee affirmatively elects to waive participation in the plan. 

Persons who participate in the plan without having selected a 

deferral amount or investment option shall contribute three percent 

of taxable compensation to their plan account which shall be 

invested in a default option selected by the state investment board 

in consultation with the director. This subsection does not apply to 

higher education undergraduate and graduate student employees and 

shall be administered consistent with the requirements of the 

federal internal revenue code. 

(4) Beginning no later than January 1, 2017, any county, 

municipality, or other political subdivision offering the state 

deferred compensation plan authorized under this section, may choose 

to administer the plan with an opt-out feature for new employees as 

described in subsection (3) of this section. 
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(5) Employees participating in the state deferred compensation 

plan under 26 U.S.C. Sec. 457 or money-purchase retirement savings 

plan under 26 U.S.C. Sec. 401(a) administered by the department 

shall self-direct the investment of the deferred portion of their 

income through the selection of investment options as set forth in 

subsection (6) of this section. 

(6) The department can provide such plans as it deems are in the 

interests of state employees. In addition to the types of 

investments described in this section, the state investment board, 

with respect to the state deferred compensation plan under 26 U.S.C. 

Sec. 457 or money-purchase retirement savings plan under 26 U.S.C. 

Sec. 401(a), shall invest the deferred portion of an employee's 

income, without limitation as to amount, in accordance with RCW 

43.84.150, 43.33A.140, and 41.50.780, and pursuant to investment 

policy established by the state investment board for the state 

deferred compensation plan under 26 U.S.C. Sec. 457 or money-

purchase retirement savings plan under 26 U.S.C. Sec. 401(a). The 

state investment board, after consultation with the director 

regarding any recommendations made pursuant to RCW 41.50.088(2), 

shall provide a set of options for participants to choose from for 

investment of the deferred portion of their income. Any income 

deferred under these plans shall continue to be included as regular 

compensation, for the purpose of computing the state or local 

retirement and pension benefits earned by any employee. 

(7) Any retirement strategy fund asset mix may include 

investment in a state investment board commingled fund. Retirement 

strategy fund means one of several diversified asset allocation 

portfolios managed by investment advisors under contract to the 

state investment board. The state investment board shall declare 

unit values for its commingled funds no less than monthly for the 

funds or portions thereof requiring valuation. The declared values 

shall be an approximation of portfolio or fund values, and both the 

values and the frequency of the valuation shall be based on internal 

procedures of the state investment board. Such declared unit values, 
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the frequency of their valuation, and internal procedures shall be 

in the sole discretion of the state investment board. The state 

investment board may delegate any of the powers and duties under 

this subsection, including discretion, pursuant to RCW 43.33A.030. 

(((7))) (8) Coverage of an employee under optional salary 

deferral programs under this section shall not render such employee 

ineligible for simultaneous membership and participation in any 

pension system for public employees. 

[2016 c 112 § 1; 2014 c 172 § 1; 2010 1st sp.s. c 7 § 29; 1998 c 116 

§ 11; 1995 c 239 § 314.] 

Sec. 5.  RCW 41.50.780 and 2016 c 112 s 2 are each amended to 

read as follows: 

RCW Caption:  Deferred compensation principal and administrative 

accounts created—Participation in deferred compensation plans—

Department's duties. 

(1) The deferred compensation principal account is hereby 

created in the state treasury. 

(2) The amount of compensation deferred under 26 U.S.C. Sec. 457 

by employees under agreements entered into under the authority 

contained in RCW 41.50.770 shall be paid into the deferred 

compensation principal account and shall be sufficient to cover 

costs of administration and staffing in addition to such other 

amounts as determined by the department. The deferred compensation 

principal account shall be used to carry out the purposes of RCW 

41.50.770. All eligible state employees shall be given the 

opportunity to participate in agreements entered into by the 

department under RCW 41.50.770. State agencies shall cooperate with 

the department in providing employees with the opportunity to 

participate. 

(3) Any county, municipality, or other subdivision of the state 

may elect to participate in any agreements entered into by the 

department under RCW 41.50.770, including the making of payments 

therefrom to the employees participating in a deferred compensation 
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plan upon their separation from state or other qualifying service. 

Accordingly, the deferred compensation principal account shall be 

considered to be a public pension or retirement fund within the 

meaning of Article XXIX, section 1 of the state Constitution, for 

the purpose of determining eligible investments and deposits of the 

moneys therein. 

(4) All moneys in the state deferred compensation principal 

account and the state deferred compensation administrative account, 

all property and rights purchased therewith, and all income 

attributable thereto, shall be held in trust by the state investment 

board, as set forth under RCW 43.33A.030, for the exclusive benefit 

of the state deferred compensation plan's participants and their 

beneficiaries. Neither the participant, nor the participant's 

beneficiary or beneficiaries, nor any other designee, has any right 

to commute, sell, assign, transfer, or otherwise convey the right to 

receive any payments under the plan. These payments and right 

thereto are nonassignable and nontransferable. Unpaid accumulated 

deferrals are not subject to attachment, garnishment, or execution 

and are not transferable by operation of law in event of bankruptcy 

or insolvency, except to the extent otherwise required by law. 

(5) The state investment board has the full power to invest 

moneys in the state deferred compensation principal account and the 

state deferred compensation administrative account in accordance 

with RCW 43.84.150, 43.33A.140, 43.33A.170, and 41.50.770, and 

cumulative investment directions received pursuant to RCW 41.50.770. 

All investment and operating costs of the state investment board 

associated with the investment of the deferred compensation plan 

assets shall be paid pursuant to RCW 43.33A.160 and 43.84.160. With 

the exception of these expenses, one hundred percent of all earnings 

from these investments shall accrue directly to the deferred 

compensation principal account. 

(6)(a) No state board or commission, agency, or any officer, 

employee, or member thereof is liable for any loss or deficiency 
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resulting from participant investments selected pursuant to RCW 

41.50.770(5). 

(b) Neither the department, nor the director or any employee, 

nor the state investment board, nor any officer, employee, or member 

thereof is liable for any loss or deficiency resulting from 

reasonable efforts to implement investment directions pursuant to 

RCW 41.50.770(5). 

(c) The state investment board, or any officer, employee, or 

member thereof is not liable with respect to any declared unit 

valuations or crediting of rates of return, or any other exercise of 

powers or duties. 

(d) The department, or any officer or employee thereof, is not 

liable for crediting rates of return which are consistent with the 

state investment board’s declaration of unit valuations. 

(7) The deferred compensation administrative account is hereby 

created in the state treasury. All expenses of the department 

pertaining to the deferred compensation plan including staffing and 

administrative expenses shall be paid out of the deferred 

compensation administrative account. Any excess balances credited to 

this account over administrative expenses disbursed from this 

account shall be transferred to the deferred compensation principal 

account at such time and in such amounts as may be determined by the 

department with the approval of the office of financial management. 

Any deficiency in the deferred compensation administrative account 

caused by an excess of administrative expenses disbursed from this 

account shall be transferred to this account from the deferred 

compensation principal account. 

(8)(a)(i) The department shall keep or cause to be kept full and 

adequate accounts and records of the assets of each individual 

participant, obligations, transactions, and affairs of any deferred 

compensation plans created under RCW 41.50.770 and this section. The 

department shall account for and report on the investment of state 

deferred compensation plan assets or may enter into an agreement 

with the state investment board for such accounting and reporting. 
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(ii) The department's duties related to individual participant 

accounts include conducting the activities of trade instruction, 

settlement activities, and direction of cash movement and related 

wire transfers with the custodian bank and outside investment firms. 

(iii) The department has sole responsibility for contracting 

with any recordkeepers for individual participant accounts and shall 

manage the performance of recordkeepers under those contracts. 

(b)(i) The department's duties under (a)(ii) of this subsection 

do not limit the authority of the state investment board to conduct 

its responsibilities for asset management and balancing of the 

deferred compensation funds. 

(ii) The state investment board has sole responsibility for 

contracting with outside investment firms to provide investment 

management for the deferred compensation funds and shall manage the 

performance of investment managers under those contracts. 

(c) The state treasurer shall designate and define the terms of 

engagement for the custodial banks. 

(9) The department may adopt rules necessary to carry out its 

responsibilities under RCW 41.50.770 and this section. 

[2016 c 112 § 2; 2010 1st sp.s. c 7 § 30; 2008 c 229 § 12; 2001 c 

181 § 2. Prior: 1998 c 245 § 42; 1998 c 116 § 12; 1995 c 239 § 315.] 
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